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I, D. ANGUS LEE, declare under the penalty of perjury that the following is true and
correct to the best of my knowledge. | am over the age of eighteen, and | am competent to testify
to the matters herein. | have personal knowledge of the matters stated herein, or as indicated, have
information concerning those matters.

Facts Summarized from Discovery in the Federal Action.

1. In the discovery provided by defendants there was an electronic file folder entitled
“GIBSON_MCDA 012531-029976.”

2. Inside that folder were 196 subfolders and a single document entitled
“GIBSON_MCDA 012531-029976.” The document was a seven-page spread sheet entitled “Riot
cases.”

3. The spread sheet purports to cover cases where a request for a riot charge was
received by the MCDA between the dates of 5/31/2020 to 9/28/2020. The sheet is organized by
“DA CASE NBR.”

4. The 196 subfolders were titled by a case number and the name of any suspects
associated with the case. The spread sheet case numbers correspond with the folder names.

5. For some subfolders there were multiple suspects for a single incident (case
number), so the folder would be titled with multiple names and then a case number followed by a
“-1” and then a “-2” or “-3”, and so on for each additional suspect.

6. Inside the subfolders was an MCDA “CRIMES Fact Sheet” for the defendant(s) and
associated police reports.

7. The “CRIMES Fact Sheet” for the MCDA provides a variety of information on
each case against each suspect, including the date the case was received, the status of the case,
internal case notes about the case disposition, a basis for that disposition, charges filed or not filed,
and in some cases a summary of the facts of the case.

8. The CRIMES sheet uses several phrases and codes, such as “RE/DM-DM.” Based
on my review of the CRIMES sheets, and my experience in both criminal prosecution and criminal
defense, I believe the code “RE/DM-DM?” as used in CRIMES to indicate that a count was

dismissed.
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9. The spread sheet also purports to give the status of each matter where a charge of riot
was requested, by indicating that the matter was “ISSUED”, “PENDING REVIEW”, or
“REJECTED”.

10. However, when the spreadsheet is cross referenced with the CRIMES sheets in the
corresponding subfolders, it becomes clear that MCDA has listed cases as “issued” when the charge
of riot was actually dismissed or not charged.

11. For example:

a. The MCDA sheet asserts that riot was issued in 2423049-1, but the
corresponding CRIMES sheet says riot was not charged due to “insufficient evidence.”

b. The MCDA sheet asserts that riot was issued in 2423050-1 and 2423050-2,
but the corresponding CRIMES sheet says “Unable to Indict Case: Factual Problem”, and
these matters were “closed.” While MCDA'’s crime sheet says there was a “factual
problem,” the sheet also identifies a witness who “Witnessed [242305-1] assaulting security
guard.” Another witness “witnessed [242305-2] assaulting victim.” DDA Brian Davidson
wrote “Officers on patrol observe defs beating up security guard outside Ruth’s Chris Steak
House. They are arrested.” However, on 8/4/20, DDA Davidson input “Case declined” into
CRIMES.

C. The MCDA sheet asserts that riot was issued in 2423064-1, but the
corresponding CRIMES sheet says riot was not charged. The CRIMES sheet says
“Insufficient Evidence.”

d. The MCDA sheet asserts that riot was issued in 2423096-1, but as to riot, the
corresponding CRIMES sheet says “Unable to Indict Case: Factual Problem.”

e. The MCDA sheet asserts that riot was issued in 2423118-1, but the
corresponding CRIMES sheet indicates that the charges were later dismissed by DDA
Kalbaugh, who CRIMES identifies as having entered “our office will not prosecute” into

CRIMES for that case.
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f. The MCDA sheet asserts that riot was issued in 2424477-1, but the
corresponding CRIMES sheet indicates that the charges were later dismissed because of a
“Factual Problem.”

g. The MCDA sheet asserts that riot was issued in 2424485-1, but the
corresponding CRIMES sheet indicates they were not able to indict on riot due to “Factual
Problem” with case. According to CRIMES:

“a riot was declared since the crowd was throwing mortars and fireworks
inside the federal courthouse as well as rocks and glass bottles at the police.
Victim officer was working in his capacity as a Portland Police officer on
scene. Police, including victim officer, arrested a person named [suspect 1] for
Disorderly Conduct from a crowd. [2424485-1], who was in the crowd, tried to
pull [suspect 1] away from the police. When the victim officer would not let go
of [suspect 1], [2424485-1] punched the victim in the right side of the face.”

h. The MCDA sheet asserts that riot was issued in 2424511-1, but the
corresponding CRIMES sheet indicates that all charges were dismissed by DDA Kalbaugh.
The CRIMES sheet also says “Officer Le recognized the protesters in this group as ‘Antifa.”
Kalbaugh wrote “I am declining to issue charges.”

I. The MCDA sheet asserts that riot was issued in 2424513-1, but the
corresponding CRIMES sheet indicates that riot was “RE/DM-DM.” According to CRIMES
Facts:

“[2424513-1] is protecting protestors on July 4th, 2020 by holding a shield and
preventing officers from engaging and stopping the protestors who are shooting
mortars and using lasers against the police. When officers move in to arrest
[2424513-1] she fights with them...”

J- The MCDA sheet asserts that riot was issued in 2426892-1, but the
corresponding CRIMES sheet indicates that the riot charge was actually “RE/DM-DM.”
The CRIMES sheet also shows that MCDA concluded there was “Insufficient Evidence” for
charges of even disorderly conduct. At the same time, the CRIMES sheet entry describes
the facts as follows:

“Officer Green observed a group of around 8 protestors standing a short
distance from him with about 6 of the people holding shields facing the
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officers and not following orders to disperse, rather continuing to face and
move towards officers. That Officer Green and others approached the group
and attempted to intervene when one of the group, a male holding a wooden
shield, later identified as [2426892-1], pulled his shield back, then lifted the
shield up with both his hands and threw it at Officer Green who was about 2
feet away from him. The bottom of the shield hit Officer Green in the face and
he stumbled backwards.”

k. The MCDA sheet asserts that riot was issued in 2426980-1, but the
corresponding CRIMES sheet indicates that all charges were “RE/DM-DM” by DDA
Kalbaugh and the case was closed.

I The MCDA sheet asserts that riot was issued in 2427620-1, but the
corresponding CRIMES sheet indicates that riot was not charged.

m. The MCDA sheet asserts that riot was issued in 2423065-1 and 2423065-2,
but the corresponding CRIMES sheets indicate that riot was not charged. CRIMES says
“Insufficient Evidence” for riot on 2423065-1 but “PENDREV” for 2423065-2.

n. The MCDA sheet asserts that riot was issued in 2423066-1 and 2423066-2,
but the corresponding CRIMES sheets indicate that riot was not charged. CRIMES says
“Insufficient Evidence” for riot on 2423066-1 and 2423066-2.

0. The MCDA sheet asserts that riot was issued in 2423069-1 and 2423069-
2, but the corresponding CRIMES sheets indicate that riot was not charged. CRIMES
says “Insufficient Evidence” for riot on 2423069-1 and 2423069-2.

12. In total, there appear to be 19 suspects who were referred to MCDA for riot charges
where the MCDA “Riot Cases” sheet indicates charges issued but riot was actually not issued, not
indicted, or later dismissed.

13. In total, according to the CRIMES sheets and the MCDA spreadsheet, there were
208 individual referrals to MCDA for riot charges.

14.  Of those, the MCDA sheet lists 69 as having been issued, but a review of the

associated CRIMES sheets shows that only 50 are actually facing riot charges.
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15.  Accordingly, there appear to be 158 individuals (of the 208) referred to MCDA
for riot charges who are not facing a charge of riot.

16.  Of the 50 individuals actually charged with riot, the associated CRIMES sheets show
that each and every one of those individuals was charged with not only riot, but also charged with
some additional crime or crimes.

17.  Stated another way, of all the crimes sheets provided by MCDA, it appears that there
is not a single person charged with a stand-alone riot charge as is the case with Mr. Gibson and Mr.
Schultz.

18.  Arreview of CRIMES sheets and associated officers’ reports for the cases where riot
was not charged is telling.

a. According to CRIMES, MCDA did not file charges in 2426893-1. A

CRIMES sheet entry states:

“there clearly was a riot... When you went to arrest [2426893-1], [2426893-1]
made a fist and tried to punch you... But the question will be does it rise to an
attempted assault, BRD?”

b. According to CRIMES, DDA Kalbaugh declined to file riot charges in
2427009-1, for the given reason of “Insufficient Evidence” even though his CRIMES entry
notes that the officer

“arrested [2427009-1] whom he had observed standing in the middle of the road
with four other people as part of a “shield wall” during a mass protest that had
turned violent.” But according to the officer’s report the officer “observed several
individuals holding shields as items were being thrown over their heads towards
officers” and “[the officer] know[s] based on [his] training and experience shields
to be used offensively towards officers. The individuals holding shields were
standing in the roadway facing officers as we moved closer.”

C. According to CRIMES, DDA Kalbaugh declined to file any charges in
2427010-1, for the given reason of “Insufficient Evidence.” Kalbaugh’s own CRIMES entry
reads as follows:

“On 9/5/20, law enforcement officers were attempting to arrest individuals in
conjunction with criminal activities at a mass protest. OSP trooper Jacob
Fough observed an individual, later identified as [2427010-1], “pull on” an
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officer that was attempting to arrest a third party... I am unable to issue
referred charges. Based on the facts as | understand them, the only violent
and/or tumultuous activity in which [2427010-1] is alleged to have engaged in
or otherwise participate in would be the action described as pulling on an
officer who was attempting to arrest a third party.”

d. According to CRIMES, DDA Kalbaugh declined to file any charges in
2427011-1, including Riot, for “Insufficient Evidence.” Kalbaugh’s CRIMES entry reads as
follows:

“On 9/5/20, OSP Trooer Koenig arrested Defendant whom he had observed
standing in the middle of the road with four other people as part of a “shield wall”
during a mass protest that had turned violent.”

e. According to CRIMES, DDA Kalbaugh declined to file any charges in
2423807-1. According to the associated officer’s report,

“the Field Arrest team arrived on scene, they recognized [2423807-1] from earlier
in the night for throwing rock(s) at their vehicle”.

f. According to CRIMES, DDA Kalbaugh declined to file any charges in
2424197-1. A CRIMES entry describes the facts as follows:

“The protest was declared an unlawful assembly and multiple sound truck
announcements were made instructing protestors to leave the area. The crowd
engaged in active aggression against the police, throwing objects and covering
officers in paint... [2424197-1] was taken into custody, but kicked her legs out
as one officer tried to control her arms. [2424197-1] yelled “fuck you” and
flailed her legs, actively resisting arrest, striking and pushing officers.”

g. According to CRIMES, Kalbaugh declined to file charges in 2424353-1,
because there was “Insufficient Evidence.” According to CRIMES, on 7/1/20, Kalbaugh
wrote to the officer as follows:

“Based on the reports as | understand them, the defendant was protesting with
a number of other protesters at an incident that escalated into a riot. In your
report you describe people engaging in violent acts with multiple other people
clearly satisfying the definition of riot. Nothing in your report mentions
whether this particular defendant was engaging in the violent acts you
describe. Mere proximity to people rioting does not satisfy the legal
requirement of “engaging in tumultuous and violent conduct” beyond a
reasonable doubt. See for example State ex rel Juve Dept of Wash County v.
Saechao, 167 Or 227 (2000). Nor does the fact that you found extra goggles
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and a jacket in her backpack cure the problem. Certainly, one reason someone
may have a different jacket in his or her backpack could be to disguise
themselves after committing a crime. But that conclusion does require a
stacking of inferences which is not allowed under Oregon law. Had your report
detailed an instance in which you or another officer actually saw this defendant
(who by your description was cooperative) throw a projectile at an officer or
something of that sort, | would be able to go forward with charges. Or even if
she had incriminated herself when interviewed by the detective. But these
facts, as | understand them, are insufficient to prove this case beyond a
reasonable doubt.”

h. According to CRIMES, DDA Kalbaugh has not filed charges on 2423192-1.

According to the associated officer’s report,

“[2423192-1] was stopped as the driver of the suspect vehicle for participating in
riot by distributing weapons to the rioters. Since the vehicle had previously
eluded police officers, responding officers had attempted to box in her car. As
officers went to make contact with her, [2423192-1] responded by ramming
police cars until she was able to flee in her car almost hitting officers in the
process.”

i According to CRIMES, MCDA did not file any charges in 2427625-1.
CRIMES also states that the case was “staffed w/ Kalbaugh.” According to the officer’s
report:

“violent actors in the crowd threw projectiles at us including fireworks and
mortars. We disengaged with the crowd around 2209[.] Around 2218 hours,
violent actors lit the awning attached to the precinct on fire. Around 2219
hours, the sound truck declared the assembly a riot and gave more arrest and
use of force warnings... Around 2230 hours, we had a Molotov cocktail
thrown at us. One Officer was caught on fire. Through out the night we had
multiple Molotov cocktails thrown at us along with fireworks and other hard
objects... [ saw a male dressed in all black with a gas mask and a backpack,
later identified as [2427625-1] running with the group... Officer Wheeler and I
were able to place [2427625-1] into flex cuffs... I inventoried [2427625-1]’s
person and found a lighter, small can of pepper spray, and a firework in his
front right pants pocket. Fireworks had been thrown at us all night long...
Based on my prior experience, | know fireworks have the potential to cause
injury.”

J. According to CRIMES, DDA Kalbaugh did not file any charges in 2424372-1.

The officer’s report notes,
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“Many of the individuals within the group were armed with various weapons
to include shields, metal poles, sticks, pepper spray, fireworks, rocks, water
bottles, and laser pointers among other items. As we were attempting to
disperse the group many of the group was engaged in physical resistance. The
crowd was pushing police, hitting police with items, and using shields push
back at police. [2424372-1] was armed with a shield and numerous water
bottles. [2424372-1] was actively engaged in physical resistance as he was
resisting other officers attempt to place him into custody. In addition,
[2424372-1] pushed me to the ground when | moved in to assist the other
officers.”

K. According to CRIMES, DDA Kalbaugh did not file any charges in 2426885-1.

The associated officer’s report says:

“l observed multiple items including rocks, bottles, paint balloons and metal
canisters being thrown toward me and my squad. During the course of the
event | was hit by a rock in the shin and a paint balloon exploded on my
shoulder... [2426885-1] was wearing a protective helmet, lab goggles, and had
a gas mask clipped onto his pants. | told [2426885-1] something to the effect
of “get out of the street.” I heard [2426885-1] yell “I am going to kill your
families.” [2426885-1] then looked at me and yelled “I am going to kill your
kids.” [2426885-1] had an aggressive stance and seemed to be actively
pursuing me while making death threats against my family.”

l. According to CRIMES, DDA Kalbaugh did not file any charges in 2425926-1.
The CRIMES entry attributed to Kalbaugh on 8/13/20 says:

“On 8/13/20, shortly after midnight, numerous law enforcement officers were
dealing with a mass protest outside of the Federal Courthouse and the
Multnomah County Justice Center in downtown Portland. PPB Officer Dustin
Barth observed an individual, later identified as [2425926-1], in a physical
confrontation with several unidentified officers... Officer Barth observed
[2425926-1] hit one of the officers in the head and kick at one or more
additional officers...”

m. According to CRIMES, MCDA did not file charges in 2426882-1. According
to the associated officer report, the officer “saw [2426882-1] was carrying a round shield,
which protesters often use as weapons against officers.” A CRIMES sheet entry states:

“...to PPB Ofc. Amelia Flohr: First of all, thank you for how you wrote your
report to include some background information. Here, on 9/5/20 you arrested
suspect [2426882-1] for Riot and IPO. There were people in the crowd who
were throwing rocks at OSP, and a Molotov cocktail hit a protester, lighting
them on fire. The PPB sound truck clearly informed people to disperse. This
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suspect was arrested after 2 hours of announcements to leave the area. She was
not observed throwing anything, and she also did not have on her person
anything that was connected to the weapons being thrown.”

n. According to CRIMES, MCDA did not file charges in 2426914-1. A
CRIMES sheet entry states:

“This is my decline memo to PPB... I know that extraordinary resources are
expended by PPB in responding to these riots, and that PPB is trying to keep
everyone, and property, safe. You arrested suspect [2426914-1] 9/6/2020 after
several hours of announcements by PPB sound truck. She did not disperse, and
was in thick of people who were throwing items toward the police... As far as
the rioting charge...She did have two fireworks on her person. But she
explained that she just found them and just picked them up because she did not
want kids finding them.”

0. According to CRIMES, no charges have been filed in 2423482-1 where,

“the Portland Police Bureau sound truck give the announcement that an unlawful
assembly was being declared and... Officer Sanders and Lieutenant Schoening
observed Defendant remain in the area, and throw a large glass bottle hard at the
line of police officers.”

p. According to CRIMES no charges have been filed in 2423809-1, where the
defendant “swing his fists” and “hit [a police officer] in the face.”

g According to CRIMES no charges have been filed in 2424227-1.
According to the associated officer’s report the suspect “was actively shoving against
officers and refusing to get out of the street.”

r. According to CRIMES no charges have been filed in 2426409-1. The
associated officer’s report reads as follows:

“l encountered [2426409-1] at that time...It was a chaotic scene. The conduct
of the crowd (vandalism, shouting vulgar slogans, fighting with police,
throwing projectiles, etc.) was enough to constitute tumultuous and violent
conduct, which could recklessly create a grave risk of causing public alarm...
[2426409-1] and another, unknown, female came rushing northbound toward
the crowd's confrontation with police. [2426409-1] and her associate entered
the lanes of traffic and formed a “human chain” to pull one would-be custody
from a single officer's grasp. [2426409-1] was in the back and the other
individual had her hands on the person being arrested.”
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S. According to CRIMES no charges have been filed in 2426865-1. The

officer’s report paints a vivid picture:

“In the first interaction police had with rioters on this night molotov cocktails,
numerous mortar style fireworks, balloons filled with paint, buckets filled with
paint, ball bearing type objects, rocks, and bottles were thrown at police. A riot
was almost immediately declared at 2117 hours due to this incredibly unsafe
and rapidly evolving chaotic environment. | personally was hit with numerous
paint balloons on this night and my uniform was covered in paint and ruined. |
was also hit with extremely hot pieces of mortar fireworks which were thrown
right next to me and exploded next to me. This was the most violent and most
dangerous night that | have yet experienced during this campaign of riots. This
crowd was out of control and incredibly dangerous towards police and any
other innocent people in the area... This crowd had thrown buckets of paint,
and balloons filled with paint at us, numerous fireworks, and ball bearing type
objects...I ran towards the crowd and picked out one male wearing a black
backpack, black hat, a mask, and all black clothing. This male was later
identified as [2426865-1]...1 performed a takedown on him... I unzipped
[2426865-1]’s backpack and sure enough discovered a container of paint
which had opened and leaked in his backpack... The inside of [2426865-1]’s
backpack was covered in white paint.”

t. According to CRIMES, MCDA declined to file any charges in 2424362-1.

The officer’s report reads:

“There was a large crowd of over a hundred demonstrators which had been
blocking the streets on N Lombard St for several hours at this point in time. |
was made aware members of the crowd were verbalizing intent for violence,
throwing various objects at police officers, arming themselves with sticks and
shields, and demonstrating other violent behaviors.... During this assistive
action | was able to observe a male, later identified as [2424362-1], who
seemed to be actively trying to fight Ofc. PAVON [] and Ofc. HAASE [] to
prevent himself from being taken into custody.”

u. According to CRIMES, MCDA declined to file any charges in 2424364-1.
A CRIMES entry on 7/30 says:

| have received the supplemental report written by Detective Michaels. | am
declining to issue charges because I do not believe the state could prove riot,
IPO, or disorderly conduct beyond a reasonable doubt. The riot statute states a
“person commits the crime of riot if while participating with five or more other
persons the person engages in tumultuous and violent conduct and thereby
intentionally or recklessly creates a grave risk of causing public alarm.” In this
case it sounds like a riot was occurring, but there is no evidence that this
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defendant was participating in that riot. Mere presence is not enough to be
found guilty of riot.

V. According to CRIMES, MCDA declined to file any charges in 2424365-1.
A CRIMES entry states:

| have received and reviewed Officer Giles report and | am declining to issue
charges because | do not think the state would overcome a motion for
judgment of acquittal on the charges of riot and IPO. The riot statute states “a
person commits the crime of riot if while participating with five or more other
persons the person engages in tumultuous and violent conduct and thereby
intentionally or recklessly creates a grave risk of causing public alarm.”
Although a riot may have been occurring there is no evidence that this
defendant was engaging in the type of behavior required by the elements of the
riot statute.

w. According to CRIMES, MCDA declined to file any charges in 2424367-1.
A CRIMES entry states as follows:

“The protest became violent, with protestors throwing rocks, balloons filled
with paint and urine, and water bottles at the police officers. In addition,
protestors were shining green lasers into the eyes of police officers, which can
cause vision damage, and lighting items on fire... Ramic reports that he
observed [2424367-1] in the middle of the street at Lombard and Kerby. The
Sound truck made multiple warnings that this was an unlawful assembly, but
[2424367-1] did not leave and stood his ground as officers advanced. Ramic
reports that he arrested [2424367-1] ... and that [2424367-1] had 3 water
bottles in his pockets.”

X. According to CRIMES, MCDA declined to file any charges in 2424994-1.
According to CRIMES the DDA wrote to the officer,

“In your report you stated that [2424994-1] threw a water bottle at police officers
while yelling ‘fuck you pigs.” Although this would certainly be viewed at
‘tumultuous and violent conduct’ I believe the state would not be able to prove
that this act created a ‘grave risk of causing public harm.””

y. According to CRIMES, MCDA declined to file any charges in 2425029-1.
A CRIMES entry says the officer

“saw unknown Ofc documenting demonstration. [2425029-1] advanced on Ofc
and kicked/stomped feet at Ofc’s legs multiple times. [officer] Duarte and another
Ofc intervened. [2425029-1] then punched pushed at them.”
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Z. According to CRIMES, MCDA declined to file any charges in 2425622-1.
The associated officer’s report says:

“l witnessed both [2425622-1] and her friend use [skateboards] as a weapon to
push back towards officers. | witnessed two officers move out of way after
they tried to jab officers with the skateboards.... I again saw [2425622-1] in
the middle of the street. [2425622-1] tried to antagonize officers and tried to
provoke other protesters to incite violence. [2425622-1] yelled that we
deserved to get shot or killed and wanted more projectiles tossed at us... We
pushed them northbound on N Denver from Lombard and again | encountered
[2425622-1] in the middle of the street armed with her skateboard. It was clear
that [2425622-1] used it as both a shield and weapon. She gestured her
skateboard like she was going to use it to attack us.”

aa. According to CRIMES, MCDA declined to file charges in 2425629-1,

including Riot. The associated officer’s report says,

“[2425629-1] was intentionally attempting to hit and injure officers moving the
unlawful crowd. [2425629-1] threw a projectile and ran back with rest of the
unlawful crowd... [2425629-1] fought, kicked, punched and attempted to bite ...
[2425629-1] “kicked his leg forward, and kicked [an officer] in the chest...”

bb.  According to CRIMES, MCDA has not filed charges in 2425735-1. The
CRIMES fact summary states:

“The demonstration had been declared an unlawful assembly. Officer Dyk saw
people throwing frozen eggs, among other things, at police officers. RRT
Officer Le recognized [2425735-1] and saw him standing behind a wall of
shields throwing frozen eggs. Officer Le saw [2425735-1] throw at least 20
eggs at officers. Officer Le captured [2425735-1] throwing eggs on his bureau
phone. Officer Le told Det Fields one of the eggs hit his patrol car and
shattered, which is how he knew it was frozen. RRT Officer Brunelle saw a
male, later identified as [2425735-1], throwing at least 4 eggs at officers.
Officer Brunelle reported the eggs were frozen and one struck him....
[2425735-1] said he would be back the next night to fight them again.”

cc. According to CRIMES, MCDA did not file charges in 2426019-1. The
CRIMES entry notes there was “Insufficient Evidence” for the charge of riot. The MCDA
entry on 8/17/20 is telling:

“This is my 8/17/20 memo to PPB Ofc. Bryan Anderson 52713: While you
had PC to arrest [2426019-1] for some of the referred charges from 8/16/20
event of some protestors attacking East Precinct and other police assets, | do
not believe that we would be prevail BRD on any of them... That said, I want
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to emphasize to you that | absolutely know that what occurred on 8/16/20
outside of East Precinct was in fact a riot, that certain members of the crowd in
fact committed chargeable crimes such as attempted APSO and felony criminal
mischief. But I cannot prove that THIS suspect engaged in anything other than
being present in a crowd of people that did not obey a lawful order to disperse.
There were clearly other bad actors in the crowd. | recognize that him being
outfitted with a plywood shield and goggles puts him in the group that was on
the front line aggressively confronting the police, and also provided cover to
those in the crowd that were launching projectiles that broke car glass and
dented the metal of multiple police cars. (Aid and Abet, while viable, requires
that we prove that was the specific intent, and we do not have any evidence
here that the shield was being used for anything other than personal
protection.) There is no observation of HIM doing anything that could be
reasonably described as engaging in tumultuous and violent conduct. (Again, I
realize that there were some crowd members, if not many, if not most, who
were clearly engaging in that conduct.) So we cannot prove riot.... I realize it
is extremely frustrating and daunting to put your safety at risk when engaging
with a crowd intent on causing harm to you, who openly and brazenly chant
“every city, every town, burn the precinct to the ground,” and “Only good cop
is a dead cop.”

dd.  According to CRIMES, MCDA did not file charges in 2426025-1. The
CRIMES facts summary states:

“The Portland Police Bureau declared the demonstration an unlawful riot...
Officer lanos saw a male, later identified as [2426025-1], standing with a
shield and push the shield into an officer’s face... [2426025-1] initially ran to
the East, but then turned around and came back toward officers yelling, “Let’s
g0,” “You fucking pussy,” “I’m going to jail you mother fuckers,” “I’ll fucking
kill you all.” [2426025-1] then took his shirt off of his neck and charged at
officers who were in the process of arresting a female. A bystander grabbed
[2426025-1]’s shirt to hold him back. [2426025-1] took the shirt off and
continued toward the officers with his fists balled up.”

ee. According to CRIMES, MCDA did not file charges in 2426060-1, includin
Riot. The CRIMES entry says:

“The demonstration had been declared a riot and demonstrators were ordered
to leave the area. Officer Middleton received orders to begin moving a group
of 20-30 people away from the building. As he walked toward the group, he
heard a person, later identified as [2426060-1], yell out, "Fuck you, asshole."
Officer Middleton turned toward [2426060-1], who was approximately four
feet away, and saw him finishing a throwing motion. He then felt something
hard hit him in the face mask that he suspected was a rock about the size of his

fist.”
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ff. According to CRIMES, MCDA did not file charges in 2426124-1. The
CRIMES entry says,

“Portland Police Detective Baer was also on duty as a member of RRT and
saw the officers engaging [2426124-1]. It looked to her like they were trying to
push him east and get his shield away from him. Detective Baer looked away,
then looked back and saw [2426124-1] swinging his shield at officers hitting
them in the helmet and chest.”

gg.  According to CRIMES, MCDA did not file charges in 2426261-1, including
Riot. The CRIMES entry says

“Officer Bieker saw [2426261-1] spinning around wildly swinging his elbows
around with clinched fists... [2426261-1] closed the distance and began pushing
and throwing fists at Officer Bieker. A few made contact with Officer Bieker.”

hh.  According to CRIMES, MCDA did not file charges in 2426284-1. The
CRIMES fact summary states:

“Officer Ianos' use of force report reflects that as Officer lanos observed
[2426284-1] punch Officer Hancock in the face, he ran towards [2426284-1]
yelling at [2426284-1] to get off. That Officer lanos then observed [2426284-1]
continue to hold Officer Hancock's vest with one hand and cock his other arm
back in a fist.”

ii. According to CRIMES, MCDA did not file charges in 2426288-1. The
CRIMES entry states:

“[2426288-1] grabbed onto Officer Scott’s vest and tried to pull Officer Scott off
of the person that he was trying to arrest. Officer Hancock then grabbed the back
of [2426288-1] and pulled her off of Officer Scott. After pulling [2426288-1] off
of Officer Scott, Officer Hancock released [2426288-1] and [2426288-1] then
punched Officer Hancock in the face.”

il According to CRIMES, MCDA did not file charges in 2426349-1.
According to the associated report:

“[2426349-1] was facing officers across the street and yelling for
approximately thirty minutes while officers secured the area and transferred
custodies. [2426349-1] was yelling inflammatory statements which appeared to
be intended to incite the crowd, including (para-phrased): “Why don't you put
down your badge and meet me down the street and we can handle this,
bitches.” “How do you spell Nazi? P-P-B.”... I observed [2426349-1] yelling
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and attempting to incite the crowd (members of which continued to throw
projectiles, shine lasers and barricade the street) rather than disperse as
instructed. [2426349-1]’s behavior was tumultuous and threatening and his
position on the roadway was also obstructing vehicular traffic.”

kk.  According to CRIMES, MCDA did not file charges in 2426354-1,
including Riot. According to the associated officer’s report:

“[2426354-1] had a object in his hand and attempted to strike me with it. The
crowd was very hostile, members of the crowd had shields and had made various
threats to officers and were a resisting officers who were trying to take people into
custody.”

Il According to CRIMES, MCDA did not file charges in 2426551-1. The

associated officer’s report says,

“I contacted one rioter, later identified as [2426551-1], in the parking lot and
grabbed him by the backpack... Two large rocks were located in [2426551-1]’s
back left pocket that were large enough to cause injury... Rocks have been used
regularly during the last 92 days as projectiles thrown at officers and have caused
significant injury.”

mm.  According to CRIMES, MCDA did not file charges in 2426687-1,
including Riot. According to the CRIMES sheet, MCDA determined that there was
“insufficient evidence of a riot.” But according to the officer’s report,

“At the mayor’s residence; on scene the protesters had started a fire in the
middle of the road, were breaking widows to businesses and were throwing
objects at officers... The protests were declared unlawful, and ultimately
declared a riot with multiple announcements given to vacate the streets and
disperse... I observed a male later identified as [2426687-1] who was
screaming at officers, and went up to one of the RRT officers, slightly bumped/
stopped with his chest close to the chest of the officer, and began yelling at the
officer. As the line of officers including myself began moving forward after
the crowd was instructed to move W/B onto NW Flanders, [2426687-1] began
focusing his attention on me and began yelling: “you stand there like a
monkey,” along with other profanities.”

nn.  According to CRIMES, MCDA did not file charges in 2426869-1. A CRIME
sheet entry reads as follows:

“Here, while some unidentified rioters were throwing dangerous objects
toward police, including molotov cocktails, rocks, and fireworks. I cannot
connect [2426869-1] to any of that violent behavior... He did have spray paint.
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He also was using a flashlight on strobe, probably to distract the police from
legitimate law enforcement actions, or to provide cover for incoming
projectiles. But | cannot prove either of those BRD.”

00. According to CRIMES, MCDA did not file charges in 2426870-1.
According to the CRIMES sheet,

“OSP officers reported that members of the large group of protesters (400-500
people, by your estimate) began throwing projectiles at the officers, including
rocks. You responded to the area to assist OSP, and you observed a Molotov
cocktail land and burst into flames near the line of OSP officers. At 2115 hours
a riot was declared and the crowd was instructed to disperse. As you moved to
disperse the crowd, you were hit by projectiles, including fireworks, paint, and
rocks. While attempting to disperse a crowd at SE 108th and Stark, you
observed [2426870-1] walking backwards in the street, wearing a helmet and
face mask, and appeared to be using his body to blocking view of the large
crowd of people behind him, some of whom were throwing objects at police...
Sims reports that [2426870-1] had a laser pointer in his possession”.

pp.  According to CRIMES, MCDA did not file any charges in 2427616-1. A
CRIMES entry states “the reports I receive did not [contain] sufficient information to
prove the referred charge.” However, the officer’s report reads as follows:

“[suspect 1] and [2427616-1] had been arrested together and were believed to
be involved in a Molotov cocktail that had been thrown at PPB Officers.
Detective Wollstein told me ATF and FBI agents informed him that they
witnessed [suspect 1] lighting PPB Central Precinct on fire on the North side
of the building where there was plywood covering a window. The agents also
told Detective Wollstein they saw him light the awning on fire on the East side
of the precinct. The agents maintained visual of [suspect 1] as he walked into
the park on the west side of central precinct. [suspect 1] then lit a Molotov
cocktail and threw the bottle towards a line of officers but the device failed to
ignite. The agents continued watching [suspect 1] and [2427616-1] as they
were leaving the area and were arrested by Officer Townley.”

qg.  According to CRIMES, MCDA did not file any charges in 2427735-1. A
CRIMES entry describes the facts as follows:

“Officer Livingston was on the west curb line and saw a female, later
identified as [2427735-1], standing in front of her on the sidewalk. [2427735-
1] was standing in a crowd that had been throwing projectiles at the officers
including fireworks, bottles, and rocks. [2427735-1] told Officer Livingston
she would not let the officers “take one of us,” saying she would take them
back. Officer Livingston saw officers taking a person into custody and saw
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[2427735-1] step out into the road toward them. Officer Livingston told
[2427735-1] to get back on the sidewalk. She did not. Officer Livingston told
her to get back on the sidewalk two more times. [2427735-1] refused. Officer
Livingston used her baton and attempted to push [2427735-1] back onto the
sidewalk. [2427735-1] pushed the baton back at Officer Livingston, then
pushed Officer Livingston back by her vest. Portland Police Officers Terrett
and Green stepped in and tried to take [2427735-1] into custody. ... Officer
Livingston searched [2427735-1] and found that she was wearing a protective
vest under her sweatshirt and had three large rocks in her back left pocket.
Portland Police Detective Burkeen received [2427735-1]’s property and found
that she had body armor, a gas mask, rocks, and a morter firework. Detective
Burkeen spoke to [2427735-1] who said she... did not remember whether she

punched an officer but said she did put up a fight.”

19. In the discovery in the federal case, the District Attorney released a trial exhibit they

(031163) Joey rooted in christ.jpg

intended to use against Gibson as “Joey rooted in Christ.jpg.”:
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20. The photo was provided as “(031163) Joey rooted in christ.jpg” in a folder entitled
“GIBSON_MCDA 029977-032683.” In that folder were other jpegs and videos clearly prepared
for presentation at trial against Gibson and Schultz. In that same folder was a photo of Russell
Schultz titled “(032246) Schultz rooted in Christ.jpg.” These photos of Gibson and Schultz, both
called attention to their Christian faith and appear to have no legitimate prosecution purpose.

Grand Jury Proceedings Herein

21. | have reviewed a transcript of the grand jury hearing for the underlying state criminal

matter.

22.  According to the transcript of the grand jury testimony, | see no testimony providing
description of any activity by Russell Schultz, with the exception of a single question to Detective
Traynor by Kalbaugh, where Kalbaugh asked the detective if when he went through the video of the
event he recognized Joseph Gibson, Matthew Cooper, Russell Schultz, lan Kramer, Mackenzie
Lewis, and Chris Ponte and that when reviewing the video, did he have any doubt that those people
were engaging in acts that Detective Traynor would describe as violent and tumultuous. To that
question, the detective answered that he had no doubt.

| hereby declare that the above statement is true to the best of my knowledge and belief, and
that I understand it is made for use as evidence in court and is subject to penalty for perjury. | declar
under penalty of perjury under the laws of the United States of America that the foregoing is true an
correct.

Executed on this 21% day of April, 2021

/s/ D. Angus Lee
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CERTIFICATE OF SERVICE

I, Carole A. Caldwell, hereby declare under penalty of perjury under the laws of the State of
Oregon that the following facts are true and correct:

| am a citizen of the United States, over the age of 18 years, and not a party to or interested if
the within entitled cause. | am an employee of Murphy & Buchal LLP and my business address is
P.O. Box 86620, Portland, Oregon 97286..

On April 21, 2021, | caused the following document to be served:

DECLARATION OF D. ANGUS LEE IN SUPPORT OF DEFENDANTS” MOTION TO
DISMISS FOR SELECTIVE PROSECUTION

in the following manner on the parties listed below:

Brad Kalbaugh () (BY FIRST CLASS US MAIL)
Multnomah County District Attorney's Office  (X)  (BY E-MAIL)

600 Multnomah County Courthouse () (BYFAX)

1021 SW 4th Ave () (BYHAND)

Portland OR 97204 (X)  (E-Service, UTCR 21.100)

E-mail: brad.kalbaugh@mcda.us

[/s/ Carole Caldwell
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