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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 
 

FOR THE COUNTY OF MULTNOMAH 
 
 

STATE OF OREGON, 
 

Plaintiff, 
 
v. 

 
JOSEPH OWAN GIBSON, 
 

Defendant. 
________________________________________ 
 
STATE OF OREGON, 
 

Plaintiff, 
 
v. 
 

RUSSELL SCHULTZ, 
 

Defendant. 
 

Consolidated Case No. 19CR53042 
 
 
 
DECLARATION OF JAMES L. 
BUCHAL IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS 
FOR SELECTIVE PROSECUTION 
 
 
 
Consolidated Case No. 19CR53035 

 
 

James L. Buchal declares: 

1. I am an attorney representing defendant Joseph Gibson in this criminal 

prosecution.  I make this Declaration in support of the motion to dismiss the prosecution on the 

basis of unconstitutional selective prosecution.   

Background Motive for the Selective Prosecution:  Extreme Political Hostility. 

2. Proof of the motive for selective prosecution involves, among other things, the 

extraordinary political climate that prevails in Portland.  The political positions that defendants 

Gibson and Schulz espouse, including the importance of the First and Second Amendment, the 

importance of controlling national borders, and others, have become subject to hostile and 
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organized attacks in the City of Portland and Multnomah County.  

3. Long before the events of May 1, 2019 giving rise to the criminal prosecutions at 

issue here, the political leadership of Portland, joined by local media outlets had begun a 

continuous attack upon defendant Gibson by reason of his political views, and had begun to 

display an extraordinary failure to provide equal protection of the laws where Antifa members 

were involved. 

4. The problem has festered for many years, under more than one Mayor.  It was first 

noticeable to me under Mayor Sam Adams, who allowed the "Occupy" movement to reside in the 

Park Blocks downtown for several weeks in 2011 in violation of City Ordinances.  This was one 

of the first large scale episodes of simply refusing to enforce the law when it would constrain the 

activities of the extreme Left in Portland. 

5. The problem worsened in late 2016, when the political leadership of Portland took 

little action to control repeated rioting in the wake of former President Trump's election. The 

degree of hostility toward conservative positions and President Trump were sufficiently extreme 

within Multnomah County that three days of widespread demonstrations, in which Mr. Gibson 

had no publicly-reported involvement, arose after the 2016 election, with crowds rampaging 

through the streets and damaging property to the extent that the police declared a riot.1 

6. I had personal experience with problem in my capacity as Chairman of the 

Multnomah County Republican Party in April 2017, when threats of violence on account of 

Republican participation in the Avenue of Roses Parade forced the cancellation of the parade.  

(The next year, it reopened under rules forbidding political participation, ignored by local 

Democrats.)  Those threatening violent attacks on the Parade were brazen enough to declare:  

"You have seen how much power we have downtown and that the police cannot stop us from 

shutting down roads so please consider your decision wisely. Let us know your decision by 
 

1 Some of these protests are summarized in J. Ryan, The Oregonian, Portland's anti-Trump 
protest turns violent, as rioters rampage in Pearl,” Nov. 10, 2016 (available at 
https://www.oregonlive.com/portland/2016/11/anti-trump_protests_held_for_f.html). 

https://www.oregonlive.com/portland/2016/11/anti-trump_protests_held_for_f.html
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Tuesday by e-mailing back."  We requested that law enforcement commence what we called a 

criminal conspiracy to commit crimes of riot and disorderly conduct in violation of Oregon law, 

but no action was taken by defendants or the Portland Police Bureau of which we were aware.2 

7. Over time, a pattern of harnessing governmental resources to promote a preferred, 

Leftist point of view, while disadvantaging a disfavored, Right wing point of view, has become 

clearer and clearer.  In one striking example from August of 2018, Mayor Wheeler ordered 

Portland Police not to interfere with Leftist demonstrators camped outside the U.S. Immigration 

and Customs Enforcement Field Office in Portland for more than five weeks, trapping workers, 

stopping traffic, and ultimately shutting down the facility for a week.3 

8. As Mr. Gibson began to hold occasional events in Portland, a campaign of 

continuous and hostile media coverage from leading papers such as The Oregonian, Willamette 

Week, the Portland Tribune, and the Portland Mercury was waged against him.  Nearly every 

article falsely labeled Mr. Gibson with such terms as “white supremacist,” “violent, far-right 

extremist,” “far-right organizer,” or even one of the “fascist agitators bring[ing] choreographed 

terror into our community”. 4   Media articles also advanced the false narrative that Mr. Gibson’s 

 
2 Willamette Week's report of these events is available here:  
https://www.wweek.com/news/2017/04/25/street-fight-fears-lead-to-parade-cancelation/. 
3 https://www.wsj.com/articles/anarchy-breaks-out-in-portland-with-the-mayors-blessing-
1533331454 (accessed 9/25/20). 
4 A. Mesh, Willamette Week, “White Supremacists Are Brawling with Masked Leftists in the 
Portland Streets. Homeland Security is Watching,” May 23, 2017 (available at 
https://www.wweek.com/news/2017/05/23/white-supremacists-are-brawling-with-masked-
leftists-in-the-portland-streets-homeland-security-is-watching/); B. Stenvick, Portland Mercury, 
“Joey Gibson Asks Patriot Prayer Fans to Buy Him a Car, Nov. 9, 2018 (available at 
https://www.portlandmercury.com/blogtown/2018/11/09/24423951/joey-gibson-asks-patriot-
prayer-fans-to-buy-him-a-car); M. Harbarger, The Oregonian, “Portland police try hands-off 
approach as more protests planned,” Aug. 17, 2017 (available at 
https://www.oregonlive.com/portland/2017/08/police_presence_at_protests.html); H. Bouffard, 
The Oregonian, Clowns to hold Patriot Prayer counter-demonstration, dance party Saturday,” 
Aug. 3, 2018 (quoting Leftist statement; available at 
https://www.oregonlive.com/portland/2018/08/clowns_to_hold_patriot_prayer.html). 

https://www.wweek.com/news/2017/04/25/street-fight-fears-lead-to-parade-cancelation/
https://www.wsj.com/articles/anarchy-breaks-out-in-portland-with-the-mayors-blessing-1533331454
https://www.wsj.com/articles/anarchy-breaks-out-in-portland-with-the-mayors-blessing-1533331454
https://www.wweek.com/news/2017/05/23/white-supremacists-are-brawling-with-masked-leftists-in-the-portland-streets-homeland-security-is-watching/
https://www.wweek.com/news/2017/05/23/white-supremacists-are-brawling-with-masked-leftists-in-the-portland-streets-homeland-security-is-watching/
https://www.portlandmercury.com/blogtown/2018/11/09/24423951/joey-gibson-asks-patriot-prayer-fans-to-buy-him-a-car
https://www.portlandmercury.com/blogtown/2018/11/09/24423951/joey-gibson-asks-patriot-prayer-fans-to-buy-him-a-car
https://www.oregonlive.com/portland/2017/08/police_presence_at_protests.html
https://www.oregonlive.com/portland/2018/08/clowns_to_hold_patriot_prayer.html
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demonstrations were nothing more than thinly veiled pretexts” to engage in street violence.5   

9. By May 2017, demonstrating his willingness to misuse governmental power to 

discriminate against disfavored speech, Mayor Wheeler also stated that the City “has NOT and 

will not issue any permits” for any “alt right events”.  This prompted a response from the ACLU 

stating that the government “cannot revoke or deny a permit based on the viewpoint of the 

demonstrators. Period.”6 

10. In June 2017, Mr. Gibson had obtained a permit from the federal authorities for a 

Trump Free Speech Rally in Portland on federal property in downtown Portland.  I attended this 

event, which was marred by repeated violent attempts by masked and black-clothed attackers to 

disrupt it.  What is significant for purposes of this motion is that Mayor Ted Wheeler publicly 

stated that he asked the federal government to revoke the permit Mr. Gibson had obtained, stating 

that there was no “place for bigotry or hatred in our community . . .”.7  There was nothing bigoted 

or hateful about the Rally. 

11. A perfect example of the degree to which the Portland media and the Mayor 

collude in presenting false statements about Mr. Gibson may be seen in a July 2018 The 

Oregonian’s interview of the Mayor conducted by city government reporter Gordon Friedman: 

FRIEDMAN: It’s become clear that these Patriot Prayer rallies are scheduled 
fistfights. 

 
WHEELER: Well-advertised. 
 

 
5 K. Shepard, Willamette Week, “Texts Between Portland Police and Patriot Prayer Ringleader 
Joey Gibson Show Warm Exchange,” Feb. 14, 2019 (available at 
https://www.wweek.com/news/courts/2019/02/14/texts-between-portland-police-and-patriot-
prayer-ringleader-joey-gibson-show-warm-exchange/); see also K. Shepard, Willamette Week, 
“Joey Gibson’s Strategy Now Is Just Baiting Antifa to Fight With Cops,” Sept. 15, 2017 
(available at https://www.wweek.com/news/2017/09/15/joey-gibsons-strategy-now-is-just-
baiting-antifa-to-fight-with-cops/). 
6 Available at https://twitter.com/ACLU_OR/status/869291118382292992.  
7 The Mayor’s statement is reported at https://katu.com/news/local/mayor-wheeler-wants-federal-
govt-to-pull-permit-for-alt-right-protest-on-june-4.  
It was also issued through a series of Tweets on the Mayor’s account (available at 
https://twitter.com/tedwheeler/status/869257231576965120) 

https://www.wweek.com/news/courts/2019/02/14/texts-between-portland-police-and-patriot-prayer-ringleader-joey-gibson-show-warm-exchange/
https://www.wweek.com/news/courts/2019/02/14/texts-between-portland-police-and-patriot-prayer-ringleader-joey-gibson-show-warm-exchange/
https://www.wweek.com/news/2017/09/15/joey-gibsons-strategy-now-is-just-baiting-antifa-to-fight-with-cops/
https://www.wweek.com/news/2017/09/15/joey-gibsons-strategy-now-is-just-baiting-antifa-to-fight-with-cops/
https://twitter.com/ACLU_OR/status/869291118382292992
https://katu.com/news/local/mayor-wheeler-wants-federal-govt-to-pull-permit-for-alt-right-protest-on-june-4
https://katu.com/news/local/mayor-wheeler-wants-federal-govt-to-pull-permit-for-alt-right-protest-on-june-4
https://twitter.com/tedwheeler/status/869257231576965120
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FRIEDMAN: Well-advertised. They’ve broken out into riots. Are you going to 
continue allowing permits for these events?  

. . . . 
[WHEELER:] It’s no secret that I’m no fan of the people from Vancouver who 

come down here and spout their venom. Their intentions have been – Joey Gibson made it 
very clear that his objective was to get the cops and Antifa into it with each other. The 
Police Bureau, having gone through this exercise a number of times, is smarter than that. 
They understand people are going to try to drag them in. Their objective is to focus 
relentlessly on giving people space to exercise their rights and protect the public.8 

 
The Mayor provided no examples of "venom" spouted by Mr. Gibson.  Rather, the 

conflict is by all appearances one of political ideology. 

12. Hostility to the political messaging of defendant Gibson is so powerful in Portland 

that it can ruin the careers of any who dare defend him.  When Mr. Gibson held a rally at 

Washington State University in Vancouver, an Oregonian columnist Elizabeth Hovde, who is or 

was an adjunct professor at the University, reported on October 28, 2018 as follows:  

For two hours, I watched challenging, inquisitive, respectful 
conversations happening on the campus plaza between people of different 
political persuasions. Instead of the violence predicted, Gibson brought 
something we need more of: talk that leads to increased understanding about 
opposing thoughts and the people behind them. It was the kind of conversation 
that helps people find common ground.9 

 
 

13. When Ms. Hovde dared to report what had happened at the rally, the incredible 

level of community hate and prejudice toward Mr. Gibson was demonstrated by the extreme 

reaction against her as a journalist.  A petition was posted on change.org called “Demand The 

Oregonian Stop Platforming Violent Racism,” which gathered thousands of signatures, calling, 

among other things, for a boycott of Oregonian advertisers and the firing of Ms. Hovde.10  It 

falsely accused Mr. Gibson of “inciting violence in Portland’s local community,” and accused 

 
8 G. Friedman, The Oregonian, “Transcript: Portland Mayor Ted Wheeler's interview with The 
Oregonian,” July 10, 2018 (available at https://expo.oregonlive.com/news/erry-
2018/07/63527cd9c76678/excerpts-of-portland-mayor-ted.html). 
9 Available at: 
https://www.oregonlive.com/opinion/2018/10/elizabethhovde_the_misundersto.html   
10Available at: https://www.change.org/p/the-oregonian-demand-the-oregonian-stop-platforming-
violent-racism   

https://expo.oregonlive.com/news/erry-2018/07/63527cd9c76678/excerpts-of-portland-mayor-ted.html
https://expo.oregonlive.com/news/erry-2018/07/63527cd9c76678/excerpts-of-portland-mayor-ted.html
https://www.oregonlive.com/opinion/2018/10/elizabethhovde_the_misundersto.html
https://www.change.org/p/the-oregonian-demand-the-oregonian-stop-platforming-violent-racism
https://www.change.org/p/the-oregonian-demand-the-oregonian-stop-platforming-violent-racism


 

6 
DECLARATION OF JAMES L. BUCHAL IN SUPPORT OF 
DEFENDANTS’MOTION TO DISMISS FOR SELECTIVE 
PROSECUTION 
Case Nos. 19CR53042; 19CR53035 

James L. Buchal, (OSB No. 921618) 
MURPHY & BUCHAL LLP 

P.O. Box 86620 
Portland, OR  97286 
Tel:  503-227-1011 
Fax:  503-573-1939 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The Oregonian “platform[ing] violent white supremacist organizations,” stating that because of 

The Oregonian’s “unconscionable, unethical, and dangerous behavior,” “community response has 

been swift and sharp criticism and outrage.”11  

14. Several local groups also demanded that Ms. Hovde be fired, and that The 

Oregonian “issue a front page apology to our community for their callousness and carelessness in 

publishing” the piece.12  Numerous political leaders in Portland joined the attack, with Jake 

Weigler, Mayor Wheeler’s political consultant, Tweeting: “Time for Hovde to go.  Please sign 

[the petition].”13   

 

15. Numerous so-called journalists attacked Ms. Hovde as well, including those 

employed (or even formerly employed) by The Oregonian; some of the comments have since 

been deleted, but a summary in the Portland Tribune lists attacking journalists and no 

 
11 Ibid. 
12 R. Monahan, Willamette Week, “Portland Activists Call for a Boycott of The Oregonian’s Local 
Advertisers After Opinion Column Hails Joey Gibson,” Oct. 29, 2018 (available at 
https://www.wweek.com/news/city/2018/10/29/portland-activists-call-for-a-boycott-of-the-
oregonians-local-advertisers-after-opinion-column-hails-joey-gibson/).   
13 https://twitter.com/jakeweigler/status/1057002378766045184.  

https://www.wweek.com/news/city/2018/10/29/portland-activists-call-for-a-boycott-of-the-oregonians-local-advertisers-after-opinion-column-hails-joey-gibson/
https://www.wweek.com/news/city/2018/10/29/portland-activists-call-for-a-boycott-of-the-oregonians-local-advertisers-after-opinion-column-hails-joey-gibson/
https://twitter.com/jakeweigler/status/1057002378766045184
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supporters.14 

16. The Editorial Board of The Oregonian repudiated Ms. Hovde’s piece, calling Mr. 

Gibson a “provocateur who attracts white nationalists and, as a result Antifa, to his regular 

Portland rallies, which have increasingly become dangerous events that threaten our citizens’ 

safety and livelihoods".15   

17. In fact, numerous public reports confirm that Antifa has routinely appeared and 

engaged in violence at events Mr. Gibson has nothing to do with, and continues to do so. 

18. Numerous Portland public officials attacked Ms. Hovde as well.  Mayor Wheeler 

immediately accused Ms. Hovde of finding “common ground” with “hate extremism and 

violence,16 referring, of course, to Mr. Gibson:   

 

 
19. Multnomah County Chair Deborah Kafoury took the opportunity to attack Mr. 

Gibson by accusing Ms. Hovde of “[g]iving a voice to people who live only to stoke violence and 

 
14 https://twitter.com/annargriff/status/1056672603983642624; Z. Sparling, Portland Tribune, 
“Editor says Joey Gibson headline ‘missed the mark’,” Oct. 29, 2018 (available at 
https://pamplinmedia.com/pt/9-news/410457-310369-editor-says-joey-gibson-headline-missed-
the-mark-pwoff). 
15 Editorial, The Oregonian, Fostering discussion from our differences,” Oct. 31, 2018 (available 
at https://www.oregonlive.com/opinion/2018/10/editorial_fostering_discussion.html). 
16 https://twitter.com/tedwheeler/status/1056988815074545665.  

https://twitter.com/annargriff/status/1056672603983642624
https://pamplinmedia.com/pt/9-news/410457-310369-editor-says-joey-gibson-headline-missed-the-mark-pwoff
https://pamplinmedia.com/pt/9-news/410457-310369-editor-says-joey-gibson-headline-missed-the-mark-pwoff
https://www.oregonlive.com/opinion/2018/10/editorial_fostering_discussion.html
https://twitter.com/tedwheeler/status/1056988815074545665
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hate.” Id.17  

 

20. Other Oregon politicians chimed in as well, with State Sen. Sara Gelser stating that 

“[t]here is no common ground with white supremacy.  If someone finds some, that’s a very bad 

sign.” Id.18 

 

21. To one outside the fevered narrative of the Left concerning racism, "white 

supremacy," and anti-"fascist" organizing such as myself, the irrational hostility of Portland's 

leaders seems vaguely akin historical outbreaks such as the Salem Witch Trials, with Ms. Hovde's 

career put to the stake.  

22. A second witch hunt further demonstrates the powerful motives of Portland 

 
17 https://twitter.com/dkafoury/status/1056741880971452416. 
18 https://twitter.com/SenSaraGelser/status/1056709575280287745.  

https://twitter.com/dkafoury/status/1056741880971452416
https://twitter.com/SenSaraGelser/status/1056709575280287745
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leadership against defendant Gibson.  Specifically, release of public documents has demonstrated 

that defendant Gibson was contacted by a representative of the Portland Police named Jeffrey 

Niiya, who sought information about Mr. Gibson’s planned activities within Portland.  Mr. 

Gibson exchanged hundreds of text messages with him, because by providing information about 

his plans would help the Portland Police Bureau avoid violence and conflict by providing 

information for planning to maintain order.  It has been publicly reported that Lt. Niiya kept the 

Mayor’s office, through his police liaison Berk Nelson, abreast of his communications from Mr. 

Gibson.19 

23. The City also released text messages between Lt. Niiya and a representative of 

Antifa, Ms. June Davies, which demonstrated that he was engaging in the same sort of activity to 

try and gather intelligence about Antifa’s plans.  According to an article in The Oregonian, Ms. 

Davies’ “peers” in Antifa found out about the text messages and she suffered threats.20 

24. Responding to the release of messages between Mr. Gibson and Officer Niiya, 

Portland City Commissioner Jo Ann Hardesty issued a statement, posted on the 

portlandoregon.gov website, saying: “I am not shocked, and I am not surprised at today’s 

reporting of Lt. Jeff Niiya’s collaboration with Patriot Prayer leader Joey Gibson over text to 

provide aid and support for their hate marches”.21   

25. City Commissioner Chloe Eudaly issued her own statement accusing the Portland 

Police of “collaboration” with “white supremacist and right-wing extremist groups and 

individuals”—referring to Mr. Gibson; the statement, posted on the portlandoregon.gov website, 

asked: 

1) Portlanders have sustained countless injuries at the hands of the Portland Police 
Bureau. I can’t recall of any instances of protestors from Proud Boys or Patriot Prayer 
being seriously injured by police. Is this accurate? If so, how do you explain this?  

 
19 https://www.oregonlive.com/crime/2019/02/mayors-staff-got-protest-intel-on-patriot-prayer-

from-portland-cop-under-fire-for-texts-with-right-wing-leader.html 
20 https://www.oregonlive.com/portland/2017/12/portland_activist_ostracized_p.html.  
21 https://www.portlandoregon.gov/hardesty/article/712673  

https://www.oregonlive.com/crime/2019/02/mayors-staff-got-protest-intel-on-patriot-prayer-from-portland-cop-under-fire-for-texts-with-right-wing-leader.html
https://www.oregonlive.com/crime/2019/02/mayors-staff-got-protest-intel-on-patriot-prayer-from-portland-cop-under-fire-for-texts-with-right-wing-leader.html
https://www.oregonlive.com/portland/2017/12/portland_activist_ostracized_p.html
https://www.portlandoregon.gov/hardesty/article/712673
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2) Can the Portland Police Bureau explicitly and unequivocally state that Patriot 

Prayer, Proud Boys, and similar alt-right, white supremacist gangs are a significant threat 
to our public safety?22  

 
26. Commissioner Eudaly went so far as to accuse Mr. Gibson of being “bent on doing 

harm to our communities and responsible for terrorizing our city.”23  She ignored the obvious fact 

that it is Antifa that attacks police and generally initiates violence, not the people who choose to 

attend Mr. Gibson's events, and that it is Antifa that is the significant threat to public safety.  

Eventually it was publicly reported that Lt. Niiya had been removed from the Rapid Response 

Team that responds to Portland demonstrations.24 

27. By February of 2019, the Portland City Council introduced and passed a 

“Resolution Condemning White Supremacy and Alt-Right Hate Groups,” which was widely 

understood to refer to Mr. Gibson’s activities in Portland; Media coverage concerning the 

adoption of the Resolution specifically identified Mr. Gibson. 25 

28. By March 2019, it was publicly reported that Mayor Wheeler was bringing 

pressure on the Multnomah County District Attorney's office to arrest right wing protestors who 

engaged in what the prosecutor's office had apparently previously viewed as allowable, 

consensual "mutual combat".26   

29. By the time the events giving rise to the criminal charges that form the subject of 

this suit occurred, all elected leaders within the City of Portland who had spoken on the question, 

and all of the media coverage, was uniformly and falsely painting defendant Gibson as the 

 
22 Available at https://www.portlandoregon.gov/eudaly/article/712767.  
23 Ibid. 
24 https://www.portlandmercury.com/blogtown/2019/03/08/26130817/mayors-police-liaison-

leaves-for-private-sector-job.  
25 E. Morrison, OPB.com, “Portland City Council Passes Resolution Denouncing White 

Supremacist Groups,” Feb. 7, 2019 (available at https://www.opb.org/news/article/portland-
city-council-passes-resolution-denouncing-white-supremacists-groups/). 

26 AP, Register Guard, "Assault arrest made after Portland mayor complains," Mar. 13, 2019 
(available at https://www.registerguard.com/news/20190313/assault-arrest-made-after-
portland-mayor-complains).  

https://www.portlandoregon.gov/eudaly/article/712767
https://www.portlandmercury.com/blogtown/2019/03/08/26130817/mayors-police-liaison-leaves-for-private-sector-job
https://www.portlandmercury.com/blogtown/2019/03/08/26130817/mayors-police-liaison-leaves-for-private-sector-job
https://www.opb.org/news/article/portland-city-council-passes-resolution-denouncing-white-supremacists-groups/
https://www.opb.org/news/article/portland-city-council-passes-resolution-denouncing-white-supremacists-groups/
https://www.registerguard.com/news/20190313/assault-arrest-made-after-portland-mayor-complains
https://www.registerguard.com/news/20190313/assault-arrest-made-after-portland-mayor-complains
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wrongdoing in any interactions with Antifa counterprotestors.   

The Flimsiness of the Criminal Charges Against  
Plaintiffs:  Indisputable Video Evidence 

 
30. The events giving rise to the criminal charges herein are also the subject of a civil 

suit, Cider Riot, LLC, et al. v. Patriot Prayer USA, LLC, et al., No. 19CV20231 (Mult. Co. filed 

May 3, 2020).  In that case, defendant Gibson filed a motion to strike the complaint pursuant to 

ORS 31.150, and a true copy of the transcript of the trial judge’s oral ruling is attached hereto as 

Exhibit 1. 

31. In the Declaration of Mr. Gibson filed herewith, he includes his own testimony 

outlining in detail his political motivations for drawing attention to the negative characteristics of 

the so-called "antifascist" ("Antifa") gangs operating in Portland, Oregon (Gibson Decl. Ex. 1, 

¶¶ 4-13; see also id. ¶¶ 85-86); the informal way in which he organized such event through 

Facebook (id. ¶¶ 14-25); a brief account of the libels he has suffered from Antifa, Portland 

political leaders, and the media (id. ¶¶ 26-36); the facts supporting the close association between 

the Cider Riot bar, its owner and Antifa (id. ¶¶ 37-47) and a detailed description, accompanied by 

video evidence, of the events at Cider Riot on May 1, 2019, which he had live-streamed on 

Facebook (id. ¶¶ 54-84). 

32. There is a very large volume of video material available, the authenticity of which 

is not generally challenged, though in some cases parties have downloaded off the Internet from 

sources not using their real names to post, and to the best of my knowledge, all of the video 

exhibits we are submitting herein have been produced by the MCDA in discovery in the criminal 

case.  Mr. Gibson's Exhibit 1 Declaration, includes as its Exhibits 9-11 some of this material, two 

of which I will cite herein in the form DX10 and DX11, to identify it as a special "Declaration 

Exhibit" as opposed to Exhibits directly to this Declaration.  I am also causing to be filed 

herewith two additional video exhibits:  Exhibits 2 & 3 hereto, which are true copies of videos 

made available in discovery in this action.   
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33. For the convenience of the Court, I offer below a detailed explanation of their 

contents, tied to time stamps on the video exhibits filed herewith.  Owing to the large size of the 

files, I will prepare computer disks containing all video exhibits (DX9, DX10, DX11 and Exhibits 

2 & 3) and cause them to be transmitted to the Court. 

34. The videos show that upon defendant Gibson's arrival outside the premises of 

Cider Riot, a bar patron immediately assaults him.  (Exhibit 3, at 10:14.)  Mr. Gibson’s response:  

“De-escalate.  This is a public sidewalk.”  (Exhibit 3, at 10:26.)  Mr. Gibson begins narrating to 

his livestream, “hey, this is an Antifa bar right here, check it out”.  (Exhibit 3, at 10:32.) 

35. Another Antifa member begins attempting to start a fight, saying “de-mask us” and 

“de-mask us, you little f*****g fascist”.  (Exhibit 3, at 10:36.)  Gibson stands on the street corner 

or moves to the north along the west sidewalk, narrating his own livestream video, DX10, saying 

things like “Here we go.  Look at all the masks.  Look at Antifa communist bar.  Cider Riot.  

Downtown Portland.  Look it up.” (DX10, at 1:32.)  He asks, “are they [the bar patrons] going to 

do anything” (id. at 1:32), and says “do something,” and they spit on him, permitting him to 

display the spit on the livestream (id. at 2:03).   

36. The virulent woman who attacked Mr. Gibson as he arrived again comes up and 

bumps against him.  One can see on Mr. Gibson’s live feed that he responds, “don’t touch me,” 

and keeps her away at arms-length, again nonviolently.  (DX10, at 2:54.)   

37. Exhibit 2 picks up with a side view commencing at 21:38, showing Mr. Gibson 

holding the woman at arms-length.  Someone else in the crowd pulls down her mask.  She strikes 

Mr. Gibson’s phone to the ground (id. at 21:40), and kicks at him (DX11, at 8:31; see also 

Exhibit 2, at 21:57).   

38. Despite the spitting, striking his phone, and kicking, Mr. Gibson makes no attempt 

to retaliate or escalate against the woman, remaining calm (see also DX11, at 8:10 to 8:25.)  

Other Antifa members hold her back from her continued attacks on Mr. Gibson, making it 

abundantly obvious where the problem lies.   
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39. Interestingly, the Portland Police did issue a public request for information 

concerning the identity of the woman (formerly known as David Chaltraw), but after that 

information was supplied both to the police and to Deputy District Attorney Kalbaugh by letter of 

August 29, 2019 (a true copy of which is attached hereto as Exhibit 3A), no action was ever taken 

to charge her.  Nor, based on the criminal discovery seen to date, did the police attempt to gather 

any information that would assist in identifying Antifa participants in the day’s events, such as 

credit card or identification verification records from the bar. 

40. The next event of significance is that another Antifa woman throws her glass of 

beer or cider at a demonstrator, hitting him full in the face and splashing many (Exhibit 3, at 

13:00; Exhibit 2, at 22:07; DX11, at 8:43), resulting in pepper spray flying in both directions.  

(Exhibit 2, at 22:12.)   

41. A large quantity of mutual pepper spraying then ensued, which repelled the 

demonstrators from the sidewalk.  (DX11, at 8:47 to 9:12.)  Mr. Gibson comments on his live 

stream that “there is a riot at Cider Riot”.  (DX10, at 3:46.)  There are a few forays of people 

running forward and spraying from both Antifa and the demonstrators, and persons on both sides 

also begin to throw things.  (E.g., Exhibit 4, at 9:22 (Antifa member) & 10:57 (same).)   

42. Mr. Gibson does not spray anyone or throw anything, simply filming the events 

and continuing his reporting, repeating the remark about a riot at Cider Riot and stating:  “Call the 

police!”  (DX10, at 4:01.)  Gibson is clear that he does not want the demonstrators to behave 

violently, saying:  “Don’t throw anything!  Let them be violent.  Let them be violent.  This is 

Cider Riot.  They are violent.  They are hateful.”  (DX10, at 4:19; see also Exhibit 3 at 13:54.) 

43. Gibson continues his narration:  “This is Cider Riot.  And they are pepper-spraying 

us, they are assaulting us.  This is an establishment with alcohol.”  (DX10, at 4:54.)  He is then 

targeted with pepper spray by an Antifa member who emerges from the patio area, charges and 

sprays him and then retreats.  (DX10, at 5:35; DX11, at 10:52.)  Mr. Gibson merely responds:  

“This is how they are acting.”  (DX10, at 5:37.)  He continues his broadcast, stating:   
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“This is Cider Riot.  This is Cider Riot.  Everybody, downtown Portland.  Look it 
up.  Look it up.  This [is] Antifa Central.  Antifa Central.  Yep, communists.  Antifa 
Central, right here.  You want to know where they hang out?  It’s right here.  Find out the 
landlord.  Find out the owner.  Look it up.  You want to know the truth.  Look it up.”  
  

(DX10, at 5:45 to 6:25.)   
 

44. Members of Antifa shout at Gibson, attempting to encourage him to fight and even 

threatening him with death.  (E.g., DX11, at 11:39 to 11:48 (“I’ll f*****g kill you”); DX10, at 

6:28 to 6:30).)  Mr. Gibson never responds in kind.  Instead, he speaks to the broadcast audience:  

“Do something about it.  Do you guys care?  Do you care about Portland?  Do something.  Take 

care of this establishment.” (DX10, at 6:33.)   

45. Gibson also engages dialog with Antifa members such as Heather Clark, who 

shouts repeatedly at Gibson:  “Why are you here?”  He answers:  “To expose you.” (DX10, at 

8:13.)  When she responds, in substance, that she regards the violence against him as appropriate, 

he asks:  “So they can attack me for being on a public sidewalk?  What if people don’t want 

Mexicans?”  (DX10, at 8:45.)  This dialog is interrupted when a masked Antifa attacker rushes 

out, attacks Andy Ngo, a journalist with a reputation for documenting Antifa misconduct, and 

returns.  (DX10, at 8:50.)   

46. The videos show that the Cider Riot premises themselves were used to shelter the 

more heavily-masked members of Antifa who emerged from time to time to perform a violent act, 

such as striking the camera of another reporter, Noah Bucchi, with a bat (and later beating him), 

and then return to the bar.  (Exhibit 3, at 16:15 to 16:45; see also Exhibit 2, 25:18 to 25:24).   

47. To the best of my knowledge, no one was charged or prosecuted for the attacks on 

Mr. Ngo or Mr. Bucchi, though both reported the attacks and were identified by the police as 

victims.  I am aware that Mr. Ngo has become a target of Antifa, and I have seen copies of vivid 

death threats made against him.  I am told he reported these to the Portland Police Bureau, which 

responded by stating that the defendant District Attorney's office was responsible for action or 

inaction.  I am told that no action was taken.  Discovery would permit defendants to submit 
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further evidence concerning the refusal of the Multnomah County District Attorney to prosecute 

attackers of Mr. Ngo and other victims at the May 1, 2019 incident, additional direct evidence of 

unconstitutional selective prosecution.   

48. Gibson continues to invite dialog with Antifa members (e.g., DX10, at 11:45 to 

12:01), is attacked briefly by a patron emerging from the patio (Exhibit 2, at 29:12), but continues 

to film calmly.  Clark re-initiates dialog with Gibson, interrupted when an Antifa attacker rushes 

from behind her and sprays Gibson directly with pepper spray; an object is also thrown at him.  

(DX10, at 12:05 to 12:10; see also Exhibit 3, at 21:44 to 21:47; Exhibit 2, at 29:29 to 29:31.)  An 

escalation follows with many more projectiles thrown from the Antifa crowd (and at least one 

thrown back) and pepper spray, prompting Gibson to again attempt to avoid violence by the 

demonstrators, shouting:  “Hey!  Hey!  Easy! Easy!  Calm down!  Calm down!” (DX 10, at 12:30 

to 12:50.) 

49. Gibson continues his attempts at dialog, asking:  “Are you against aggression?”  

(DX10, at 13:04.)  The answer is in the negative, “go home, Nazis” chants ensue, and Gibson is 

pepper-sprayed again (e.g., DX10, at 14:18). 

50. The crowd mingles, with an unmasked bar patron guitar player emerging.  Gibson 

says:  “Play some peace music!  Play some peace music!” (DX10, at 15:03).  The guitar player 

responds as requested (id. at 15:12; see also Exhibit 2, at 32:30), though Antifa members interrupt 

by jeering things like:  “Hey Joey, how many of your friends are pedophiles?  Like 50%?”  

(DX10, at 15:12.) 

51. The patron with the guitar sings:  “I don’t know if you’re Nazis or not.  I don’t 

care.”  (DX10, at 15:20.)  Mr. Gibson responds:  “I’m not a Nazi, brother.  These are the Nazis; 

they are pepper-spraying me for existing on a sidewalk.  That’s what Nazis do.”  (DX10, at 15:22 

to 15:30.)   

52. The Antifa patrons responded with elevated hostility, prompting Gibson to make a 

peace sign, saying “Peace!”  (DX10, at 16:19.)  Mr. Gibson retreats from the crowd to the far side 
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the street, switches the phone cameras to show his face, and broadcasts:  “Get ready, shit’s about 

to go down”.  (DX10, at 16:25.)  Gibson remains on the far side of the street for some time as 

Antifa members advance into the street, but returns in yet another attempt to keep the peace, 

shouting:  “Easy!  Do you guys want to leave or not?  (DX10, at 17:03 to 17:08.)   

53. It is at this point that Gibson turned with his camera and catches, up the street, the 

beginning of a sparring match involving a man later identified by the Oregon Liquor Control 

Commission as Cider Riot's bouncer, Joseph LeVasseaur.  (DX10, at 17:18; see also Exhibit 3, at 

27:46; Exhibit 2, at 34:42.)  The onset of actual mutual combat between a masked man, by all 

appearances an Antifa member, and a demonstrator immediately poses the threat of mass conflict, 

as other demonstrators charge forward to intervene.  (DX10, at 17:19.)  Mr. Gibson instantly 

responds to de-escalate the situation, shouting even before the would-be intervenors reach the 

sparring pair:   

“Let him fight! Let him fight!  No!  Hey! Let him fight! . . . “Put your weapon 
away!  Put your weapon away!  We’re not going to get involved!” . . . “Hey, if they want 
to fight, we won’t get involved!  That’s their right!  Hey!  Put your weapon away!  Hey! 
Hey! It’s mutual.  Don’t hit him with that.  It’s mutual.”   

 
 

(DX17:19 to 17:58.)  Gibson’s comment is consistent with the publicly-reported position of the 

Multnomah County District Attorney’s office reported supra ¶ 28.  By all appearances, political 

pressure on the Multnomah County District Attorney produced not only a change in this position, 

but the criminal prosecution of those not directly participating in “mutual” sparring activities.   

54. Gibson continued to de-escalate the situation, saying “Stay back!” (DX10, at 

18:15); when an Antifa member says someone else is trying to hit someone, Gibson tells the 

demonstrator:  “Don’t hit him with that, OK?  Don’t hit him with that, OK? I’m asking you.”  

(DX10, at 18:21 to 18:23.)  Gibson shouts:  “No one jump in!  No one jump in!” (DX10, at 

18:30.)  The efforts at de-escalation are successful as the sparring match remains limited to the 

two mutual combatants and does not expand into a group activity.   

55. When Ms. Clark, who remained one of the most active and vocal participants, 
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complained that demonstrators are getting too close to the sparring pair, Gibson obliged her 

concern by telling the demonstrators to “back up”. (DX10, at 19:54 to 20:00.)  After the 

demonstrator loses his sparring match with LeVasseur and falls the ground, LeVasseur 

approached Gibson and shook hands with Gibson and his opponent.  (DX10, at 20:39 to 20:45; 

see also Exhibit 2, at 38:07 to 38:09.)   

56. Gibson next exhorted the demonstrators to leave (DX10, at 21:00.)  He pans 

around the scene, and switches the camera to his face and states:  “Yes, that’s how you do it.  See, 

two men, fighting, like men, instead of . . . instead of running around punching people behind 

their back, he fought like a man, and now we are going to leave like real men”.  (DX10, at 21:11 

to 21:26.)   

57. Gibson then walked away talking to the other demonstrators, when someone 

shouts “hey, hey, we lost, we’ve got to go” (DX10, at 21:59).  Gibson has been looking into the 

camera and asks “someone else wants to fight?” (DX10 at 22:01.)  In the meantime, something 

happened offscreen, between a black clad Antifa member and one of the defendants charged with 

riot, Mr. Cooper, most clearly seen an instant after it started in Exhibit 2, at 39:08.  When Cooper 

approaches the Antifa member again, the Antifa member clearly punches him.  (Exhibit 2, at 

39:21)   

58. Another camera captures Ms. Heather Clark yelling repeatedly that Cooper is a 

“f*****g coward,” as he is retreating after being struck by the Antifa member (Exhibit 3, at 

31:33)  Cooper removes his knapsack and returns to invite the Antifa member to engage in a 

consensual sparring match, beckoning with his hand.  (Exhibit 2, at 39:27.) 

59. Gibson walks back toward a crowd gathered on the sidewalk in front of Cider Riot 

and into the street (DX10, at 22:06).  Cooper comes into view, standing in front of the Antifa 

crowd; Gibson says:  “Another one?”; Gibson switches cameras, showing himself scanning the 

situation, and says “Let’s go!  Unless someone else wants to fight?” (DX10, at 22:37; see also 

Exhibit 2, at 39:41.)   
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60. Throughout this time, Gibson has not interacted with Cooper.  (See, e.g., Exhibit 2, 

at 39:45 to 40:01.)  Gibson now turns and looks at the demonstrators, and Cooper (who is black) 

says (off camera):   “Are you fucking kidding me?  You all some pussy-ass n*****s.”  (DX10, at 

22:46.)  Gibson says to him:  “Do you want to fight one of them?  Do you want to challenge one 

of them?”  (DX10, at 22:52.)  Mr. Cooper’s response is not transcribable but is affirmative.  Mr. 

Gibson emphasizes:  “One of them.  One.”  (DX10, at 22:55; see also Exhibit 3, at 32:36.)   

61. Mr. Cooper approaches the Antifa crowd, and Mr. Gibson keeps emphasizing 

“one, just one!”—again trying to avoid any larger conflict; the crowd is chanting “Pedophile 

Prayer!  Pedophile prayer!”  (Exhibit 3, at 32:45 to 33:30.)  When it becomes apparent that no one 

wants to fight Mr. Cooper, Mr. Gibson turns away. 

62. Cooper is briefly seen standing face to face with a young, unmasked Antifa 

woman (DX10, at 23:54), and Gibson intervenes and says to Cooper:  “Don’t get in her face.” 

(DX10, at 23:56; see also Exhibit 3, at 33:34.)  Gibson and others pull Cooper back, with Gibson 

saying:  “I’m sorry.”  (DX10, at 23:58.)  Cooper is seen returning to the sidewalk on the far side 

of the street.  (DX10, at 24:0.2.)  Gibson says:  “Come on, chill bro’” (DX10, at 24.06.)  Cooper’s 

response is not intelligible, but is obvious that Gibson is attempting to calm things down.  (DX10, 

at 24:12.)  He tells Cooper, “no one wants to fight you.”  (DX10, at 24:16.) 

63. Cooper returns to the curb, facing the crowd, and begins to shout at them, telling 

them they are afraid to fight a black guy.  (DX10, at 24:27.)  In DX10, at 24:36, Gibson gestures 

again to Cooper to return, but Cooper returns to the street, standing in front of the young, 

unmasked Antifa woman, who now has Clark standing next to her.  (DX10, at 24:42; see also 

Exhibit 3, at 33:41 (Ms. Clark comes forward moments before).)  Gibson walks up, saying: “Hey, 

we’ve got to go.  Come on.” (DX10, at 24:45.)  Instead of letting them go, as Cooper and Gibson 

begin to walk back, Clark and the young, unmasked woman follow them (Exhibit 3, at 34:27).   

64. Cooper walks away and she chases him, furious; Gibson is standing between her 

and Cooper, and she charges first into Gibson with her arms flailing, as he is saying “I’m sorry!  
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I’m sorry”.  (Exhibit 3, at 34:29 to 34:33.)  Clark forcibly pushes past Gibson and others, 

continuing her attack, and moments later, she falls to the ground, injured.  The best available 

footage appears to show Clark violently attacking the protestors an instant before the fall; 

someone pepper sprays her and as she turns away from the spray, she is hit by a baton.  

(Exhibit 2, at 42:20 to 42:22.)  Gibson again repeatedly apologizes, and repeatedly tells the 

demonstrators to leave.  The hostile crowd advances as Mr. Gibson and others retreat in a 

disorderly fashion.   

65. Any prosecutor reviewing the video evidence could easily confirm that that there 

were multiple individuals in both the group of demonstrators and in the Antifa group outside the 

bar who engaged in violent and tumultuous conduct, and the videos are devoid of evidence that 

defendants Gibson or Schultz engaged in such conduct.  To my knowledge, no participant on the 

Antifa side of the confrontation has been arrested or charged in connection with the activities, 

although some were obviously known to the police.   

66. It is also important for purposes of this motion that no criminal charges were ever 

brought against the owner of the Cider Riot bar or his security personnel, although the bar was 

under a legal duty to maintain order, eject unruly patrons, and avoid violations of criminal law 

(including the riot statute and disorderly conduct).   

The Flimsiness of the Criminal Charges Against Defendants:  Police Reports. 

67. In addition to the video evidence, the relevant police reports would presumably 

have been available to prosecutors making the charging decisions concerning defendants Gibson 

and Schultz before the charges were instituted. 

68. The Bill of Particulars herein states:  “The State of Oregon’s theory of guilt is that 

the actions committed by each of the above referenced defendants [including defendants here] as 

documented in Portland Police Bureau report numbers 19-141483, 19-143459, 19-141889, and 

19-680568, and as recorded on video by one or more source documented in discovery . . . began 

no earlier and ceased no later than the times referenced in the video recordings and police reports 
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on or about May 1, 2019”.   

69. At the October 23, 2020 hearing herein, counsel for defendant Gibson reviewed 

some of these police reports and entered them as Exhibits.  A true copy of the transcript of that 

hearing is attached hereto as Exhibit 4, and the relevant police reports are filed herewith as 

Exhibits 5-8.  We had also filed a copy of the video taken by Mr. Gibson on May 1st with the 

Court (see Tr. 40); it is “DX10,” discussed above.  

70. As stated at the hearing, two of the police reports, Nos. 19-143459, Ex. 6 and 19-

141889, Ex. 7, contain no reference to Mr. Gibson (Tr. 14), or for that matter Mr. Schultz.   

71. Report No. 19-680568, Ex. 8, also contains no mention of Mr. Schultz; it does 

mention Mr. Gibson, but it concerns unrelated events, and refers not to misconduct by Mr. 

Gibson, but to Antifa action against him.  (See pp. 4, 7, discussed at Tr. 14-15.) 

72. Report No. 19-141483, Ex. 5, is thus the report that would, assuming normal 

prosecutorial operations, have triggered the prosecution.  The references to Mr. Schultz merely 

report that he was present at Cider Riot on May 1st (p. 29) and refer to a statement by a witness 

that “he did not know specifically what Mr. Schultz’s intentions were” in going to Cider Riot on 

May 1st (p. 32).   

73. With regard to Mr. Gibson, Exhibit 5 reports statements by Ms. Heather Clark that 

Mr. Gibson’s appearance at Cider Riot was provocative and that she asked him to leave the area 

(p. 24; see also id. at 29); that another witness with no personal knowledge (“his understanding”) 

speculated that Mr. Gibson “decided the group would go to Cider Riot” and that “Gibson wanted 

to film there”—“his sense was Gibson was there just to cause a scene” (p. 26); that Mr. Gibson 

was “upset” when someone else hit a woman with a baton (p. 26).  The Report also notes Antifa 

attacks on Mr. Gibson (p. 28). 

74. The Report also reviews video footage, concluding: 
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“The footage shows Joey Gibson approached the courtyard area of the bar on foot along 
with several associates[27] including but not limited to Ian Kramer, Russell Schultz, Chris 
Ponte, Steve Drury and Demi Cooper. The arrival of Gibson sparked outrage and anger 
from the people at the Cider Riot pub who clearly objected to his presence and demanded 
that he leave. Gibson was seen to respond to the anger by telling the occupants of the bar 
to, "do something." Gibson also pointed out he was standing on a sidewalk which he was 
free to do. A tense interaction between certain bar patrons and Gibson and his followers 
occurred a few moments later during which a patron of the bar threw liquid from a glass 
on the Patriot Prayer associates and Chris Ponte responded by spraying pepper spray. 
Numerous bar patrons also armed with pepper spray respond by spraying the Patriot 
Prayer group. 

 
(p. 29.)  Interestingly, the Report notes that “[n]othing in the audio which is captured or in the 

actions of Ms. Clark or Mr. Gibson which is observed suggested Ms. Clark threatened Mr. Gibson 

or made a physical attempt to intimidate him or use force against him”—the precise opposite of 

an obviously accurate conclusion reached by the Oregon Liquor Control Commission (OLCC)  

after  its investigation—“Heather Clark attacks Joey Gibson”.  (See infra ¶ 103 & Ex. 13.)   

75. The Report also reports statements by Mr. Gibson concerning another defendant. 

“After a several minute standoff, a fight breaks out between a male associated with Patriot 
Prayer and a male associated with the patrons at Cider Riot. The fight occurs in the street 
north of the bar and appears to be willingly entered into by both parties.  Based on the 
footage it appears the sides have determined the fight will determine the outcome of the 
day. Once the fight ends, the Patriot Prayer associates, led by Gibson, report they are 
leaving having lost the fight. Gibson was seen to tell his followers both side[s] fought like 
men and now they need to leave. A male I recognize as Demi Cooper was seen to take 
exception to the idea that the group needed to leave and instead appeared to demand that 
he be allowed to fight. Gibson was seen to tell those associated with the bar that Cooper 
was keen to fight. Cooper was seen to become increasingly angry that no one would fight 
with him. 
 

(p. 30; emphasis added.)  The Report then notes that Ms. Clark was angry at Mr. Cooper, and that 

both sides, including Mr. Gibson, were trying to restrain Ms. Clark.  (Id.)  She pushed her way 

through, however, and the Report notes she was then struck by Mr. Kramer.  The Report notes 

that Mr. Gibson was thereafter angry with Mr. Kramer.  (Id.) 

76. This content of this report, with regard to the culpability of defendants Gibson and 

Schultz, stands in striking contrast to the conduct reported in the excerpts of the record 

 
27 Neither the Report nor any other document of which I am aware shows any “association” 
beyond the joint appearance at Cider Riot that day. 
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concerning the disposition of Antifa members arrested for rioting, which contained in the 

Declaration of Mr. Lee filed herewith, and in the related police reports I have viewed from 

discovery in the federal action. 

77. Here we have one defendant verbally confronting Antifa and one standing by 

watching, in a “riot” so insignificant that no police arrived to declare an illegal assembly or even 

intervened at all; there we have crowds of armed and armored Antifa rioters attacking police, with 

multiple specific attacks on police dismissed out of hand as not meeting the criteria for 

prosecution for riot. 

78. There is some suggestion in Exhibit 5 that a witness claimed Mr. Gibson was the 

leader of the group there that day although he “could not control everyone”.  The witness also 

said: 

“Gibson likes to play the ‘sympathy card.’  Mr. West explained Gibson likes to show he 
was exercising his First Amendment Rights and was attacked.  Mr. West said a fight or a 
‘riot’ by the group [those protesting Antifa] destroyed Gibson’s ‘narrative.’” 

 
(Tr. 32.)  This and other statements made it clear that a prosecution not driven by an 

unconstitutional animus against the point of view of those protesting Antifa would regard Antifa 

as the wrongdoers, not defendant Gibson and Schulz. 

Continuing Public Attacks on Defendants After May 1st. 
 

79. Within a couple of days after May 1st, the Cider Riot civil plaintiffs conducted a 

lengthy press conference announcing the suit with multiple media organizations in attendance, 

who uncritically rebroadcast plaintiffs’ claims.  Portland media has extensively publicized the 

civil lawsuit associated with the event in question in this case, parroting the false and libelous 

claims of Cider Riot’s attorneys such as “Portlanders have been terrorized by Joey Gibson”.28  

 
28 E.g., A. Zielinsky, Portland Mercury, “Cider Riot is Suing Patriot Prayer and Joey Gibson for 
May Day  Violence,” May 3, 2019 (available at 
https://www.portlandmercury.com/blogtown/2019/05/03/26423657/cider-riot-is-suing-patriot-
prayer-and-joey-gibson-for-may-day-violence); J. Ramakrishnan, The Oregonian, “Owner of 
Cider Riot sues Patriot Prayer, Joey Gibson for $1 million after May Day clash outside Portland 
bar,” May 3, 2019 (“Portland residents had been ‘terrorized’ by Gibson and his associates for too 

https://www.portlandmercury.com/blogtown/2019/05/03/26423657/cider-riot-is-suing-patriot-prayer-and-joey-gibson-for-may-day-violence
https://www.portlandmercury.com/blogtown/2019/05/03/26423657/cider-riot-is-suing-patriot-prayer-and-joey-gibson-for-may-day-violence
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Oregon Public Broadcasting chimed in with headlines comparing this lawsuit to efforts to fight 

the Ku Klux Klan and one-sided reporting labeling Mr. Gibson as a “fascist bully”.29   

80. The two highest ranking public officials for Multnomah County have both publicly 

weighed in in support of Cider Riot.  For example, Congressman Earl Blumenauer has publicly 

stated on his Twitter account that he “stands with” plaintiff Cider Riot, for their stand “against 

hate,” referring to Mr. Gibson and others present at Cider Riot on May 1st. defendants.30 

 

 
long”) (available at https://www.oregonlive.com/crime/2019/05/owner-of-cider-riot-sues-joey-
gibson-after-may-1-clash-outside-portland-bar.html); The Oregonian, “4 new defendants named 
in $1 million lawsuit filed against Joey Gibson after May Day clash,” May 7, 2019 (accusing Mr. 
Gibson of “causing mayhem and physical injury”) (available at 
https://www.oregonlive.com/portland/2019/05/more-info-expected-about-1-million-lawsuit-filed-
against-joey-gibson-after-may-day-clash.html); Z. Sparlin, Portland Tribune, “Cider Riot, Patriot 
Prayer prepare for $1 million lawsuit,” May 13, 2019 (calling Mr. Gibson a “thug”) (available at 
https://pamplinmedia.com/pt/9-news/428167-334962-cider-riot-patriot-prayer-prepare-for-1-
million-lawsuit-); K. Shepard, Willamette Week, “Owner of Local Bar Sues Joey Gibson After 
Fistfights And Pepper Spray On May Day,” May 3, 2019 (available at 
https://www.wweek.com/news/courts/2019/05/03/owner-of-local-bar-sues-joey-gibson-after-
fistfights-and-pepper-spray-on-may-day/) (extensive quotations from complaint); K. Shepard, 
Willamette Week, “Lawyers Add New Claims and Defendants to Lawsuit Targeting Right-Wing 
Violence at Cider Riot. May 7, 2019 (available at 
https://www.wweek.com/news/courts/2019/05/07/lawyers-add-new-claims-and-defendants-to-
lawsuit-targeting-right-wing-violence-at-cider-riot/).  
29 M. Powell, OPB.com, “Cider Riot Attorney Compares Patriot Prayer Lawsuit To Efforts 

Against KKK,” May 7, 2019 (available at https://www.opb.org/news/article/oregon-abram-
goldman-armstrong-cider-riot-attorney-patriot-prayer-lawsuit/). 

30 Available at: https://twitter.com/repblumenauer/status/1125615184934924288   

https://www.oregonlive.com/crime/2019/05/owner-of-cider-riot-sues-joey-gibson-after-may-1-clash-outside-portland-bar.html
https://www.oregonlive.com/crime/2019/05/owner-of-cider-riot-sues-joey-gibson-after-may-1-clash-outside-portland-bar.html
https://www.oregonlive.com/portland/2019/05/more-info-expected-about-1-million-lawsuit-filed-against-joey-gibson-after-may-day-clash.html
https://www.oregonlive.com/portland/2019/05/more-info-expected-about-1-million-lawsuit-filed-against-joey-gibson-after-may-day-clash.html
https://pamplinmedia.com/pt/9-news/428167-334962-cider-riot-patriot-prayer-prepare-for-1-million-lawsuit-
https://pamplinmedia.com/pt/9-news/428167-334962-cider-riot-patriot-prayer-prepare-for-1-million-lawsuit-
https://www.wweek.com/news/courts/2019/05/03/owner-of-local-bar-sues-joey-gibson-after-fistfights-and-pepper-spray-on-may-day/
https://www.wweek.com/news/courts/2019/05/03/owner-of-local-bar-sues-joey-gibson-after-fistfights-and-pepper-spray-on-may-day/
https://www.opb.org/news/article/oregon-abram-goldman-armstrong-cider-riot-attorney-patriot-prayer-lawsuit/
https://www.opb.org/news/article/oregon-abram-goldman-armstrong-cider-riot-attorney-patriot-prayer-lawsuit/
https://twitter.com/repblumenauer/status/1125615184934924288


 

24 
DECLARATION OF JAMES L. BUCHAL IN SUPPORT OF 
DEFENDANTS’MOTION TO DISMISS FOR SELECTIVE 
PROSECUTION 
Case Nos. 19CR53042; 19CR53035 

James L. Buchal, (OSB No. 921618) 
MURPHY & BUCHAL LLP 

P.O. Box 86620 
Portland, OR  97286 
Tel:  503-227-1011 
Fax:  503-573-1939 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
81. Congressman Blumenauer’s tweet was retweeting of a post referring to Mr. 

Gibson as “alt-right.”31 

 

 
82. The Mayor of Portland attacked Mr. Gibson and me directly in a July 2019 press 

conference:  

… I think it showed some odd judgement on the part of Mr.  Buchal to step 
forward and support somebody who comes to our community from Washington state.  
He’s publicly stated in the past that he comes here with others who are often committed 
publicly to committing acts of violence.  My understanding is that, at one point, Mr. 
Gibson, said that he came to Portland because he believed he could get people on the Left 
to agitate against our local police officers.  And he also did it in the context of a political 
campaign, a failed political campaign for the United States Senate.  And I have to ask 
myself, what kind of person does that?  The men and women that I know in the Portland 
Police Bureau, they give their all for this community and to think there’s somebody who 
comes from a different state to our community to put the men and women of our police 
bureau in potential harm’s way for his own political gain and publicity?  That’s beyond 
cynical.  And so why Mr. Buchal could think that’s worthy of protection and why he 
would put the GOP seal on it is frankly beyond me.32 

 
 

 
31 Available at: https://twitter.com/OJRCenter/status/1125573191114510336  
32 The quoted material is taken from a video of the Mayor’s press conference posted at  
https://www.kgw.com/article/news/politics/mayor-wheeler-on-violent-portland-protests-this-is-
not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-77847f3e9e23  

https://twitter.com/OJRCenter/status/1125573191114510336
https://www.kgw.com/article/news/politics/mayor-wheeler-on-violent-portland-protests-this-is-not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-77847f3e9e23
https://www.kgw.com/article/news/politics/mayor-wheeler-on-violent-portland-protests-this-is-not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-77847f3e9e23
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83. The entire press conference was an effort by the Mayor to reframe all issues 

involving violence at demonstration as the fault of outsiders coming into the City, which is 

publicly understood to refer to Mr. Gibson and the events he has promoted within the City.  He 

also accused Mr. Gibson, in substance, of “co-opting” the right of free speech, and “hiding 

behind” the First Amendment, saying that a small group of individuals “come here to Portland 

[not] to engage in demonstrations in favor of or in opposition to particular values, but they come 

here instead with the intent to commit acts of violence”.33   

84. The press conference, and the Mayor’s remarks stating that Mr. Gibson’s intention 

in coming to Portland was to incite violence, were widely reported.34  Even where media reports 

did avoid direct accusations that Mr. Gibson is personally a “racist” or “bigot” or “white 

nationalist,” they would say that the events he promoted through Facebook brought “white 

nationalists” into Portland, in substance assigning responsibility to Mr. Gibson for the views and 

positions of real extremists.35 

85. Political leaders such as Mayor Wheeler continued to push the narrative that 

violence was not the result of Antifa attempts to de-platform conservative political expression, 

but the result of people “coming to Portland, Oregon to engage in acts of violence”—a reference 

that would, consistent with his prior direct attacks, be construed to refer to Mr. Gibson and Patriot 

 
33 Ibid. (at approximately 1:10 to 1:15). 
34 E.g., D. Johnson, “Mayor Wheeler on violent Portland protests: 'This is not the world I want to 
live in'”, katu.com, July 8, 2019 (https://www.kgw.com/article/news/politics/mayor-wheeler-on-
violent-portland-protests-this-is-not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-
77847f3e9e23); A. Zielinsky, Portland Mercury, “New Legal Claims and Defendants Added to 
Patriot Prayer Lawsuit,” May 7, 2019 (available at 
https://www.portlandmercury.com/blogtown/2019/05/07/26441628/new-charges-and-defendants-
added-to-patriot-prayer-lawsuit).  
35 See, e.g., S. Kavanaugh, The Oregonian, “Aug. 2, 2018 (available at 
https://www.oregonlive.com/portland/2018/08/patriot_prayer_antifa_to_face.html); A. Williams, 
PSU Vanguard, “Fascism on the rise: Portland extremists reveal themselves,” July 24, 2017 (“As 
Gibson shouts ‘free speech’ and ‘freedom from cultural brainwashing’ from his loudspeaker, his 
movement brings to the surface a violent, racist and un-American past”) (available at 
https://psuvanguard.com/fascism-on-the-rise-portland-extremists-reveal-themselves/) 

https://www.kgw.com/article/news/politics/mayor-wheeler-on-violent-portland-protests-this-is-not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-77847f3e9e23
https://www.kgw.com/article/news/politics/mayor-wheeler-on-violent-portland-protests-this-is-not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-77847f3e9e23
https://www.kgw.com/article/news/politics/mayor-wheeler-on-violent-portland-protests-this-is-not-the-world-i-want-to-live-in/283-35de6e8d-ffcb-47bb-acfe-77847f3e9e23
https://www.portlandmercury.com/blogtown/2019/05/07/26441628/new-charges-and-defendants-added-to-patriot-prayer-lawsuit
https://www.portlandmercury.com/blogtown/2019/05/07/26441628/new-charges-and-defendants-added-to-patriot-prayer-lawsuit
https://www.oregonlive.com/portland/2018/08/patriot_prayer_antifa_to_face.html
https://psuvanguard.com/fascism-on-the-rise-portland-extremists-reveal-themselves/
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Prayer. Id.36  

86. The extraordinary attempts by Mayor Wheeler to support Antifa and condemn 

Patriot Prayer is captured in a back and forth with an Oregonian Reporter: 

FRIEDMAN: I think when people hear you talk about the folks who come from 
out of town and cause problems here, they feel that it disregards Portland’s homegrown 
antifa movement. 

 
WHEELER: That has been one narrative. In fact, that is an unsubstantiated 

narrative that’s been carried in the last several weeks but some in what I would call 
extreme media sources.37   
 

Given the hundreds of days of Antifa rioting that have occurred since then, it should be now 

obvious that the claim that it is "unsubstantiated" that "Portland's homegrown antifa movement" 

causes any problems in Portland is partisan political posturing. 

87. Portland's elected officials, including the District Attorney, are necessarily 

influenced by a political environment which over time has become extremely hostile to 

conservatives in general, and especially to any supporters of President Trump like defendants.  

Consistent with a general “by any means necessary” philosophy, the Portland Mercury published 

the following in July 2019: 

Presidential crotch-fruit Eric Trump was recently spat on by an employee of 
Chicago cocktail bar the Aviary. The only upsetting thing about this is that it’s not 
something that happens every day—but it should. And it should happen any time anyone 
in the Trump family or their evil administration shows their face in public.38 

 
88. With large voting blocks endorsing these sentiments, and the politics of Portland 

shifting ever more Leftward, it should not be surprising that the universal political narrative—

defendant Gibson and others were violent criminals who are responsible for Antifa rioting—

supplanted an objective review of the evidence discussed above in prosecutorial decisionmaking.   

 
36 G. Friedman, The Oregonian, Mayor Wheeler and Chief Outlaw’s interview with The 
Oregonian: full transcript,” Aug. 6, 2019; https://www.oregonlive.com/news/g66l-
2019/08/e9319d9d7c3182/mayor-wheeler-and-chief-outlaws-interview-with-the-oregonian-full-
transcript.html. 
37 Ibid. 
38 https://www.portlandmercury.com/this-too-shall-pass/2019/07/04/26746494/this-too-shall-

pass-patriotic-spitters-and-other-american-women-heroes   

https://www.oregonlive.com/news/g66l-2019/08/e9319d9d7c3182/mayor-wheeler-and-chief-outlaws-interview-with-the-oregonian-full-transcript.html
https://www.oregonlive.com/news/g66l-2019/08/e9319d9d7c3182/mayor-wheeler-and-chief-outlaws-interview-with-the-oregonian-full-transcript.html
https://www.oregonlive.com/news/g66l-2019/08/e9319d9d7c3182/mayor-wheeler-and-chief-outlaws-interview-with-the-oregonian-full-transcript.html
https://www.portlandmercury.com/this-too-shall-pass/2019/07/04/26746494/this-too-shall-pass-patriotic-spitters-and-other-american-women-heroes
https://www.portlandmercury.com/this-too-shall-pass/2019/07/04/26746494/this-too-shall-pass-patriotic-spitters-and-other-american-women-heroes
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Timing of the Prosecution 

89. The timing of the prosecutorial decision here is by all appearances related to a 

deliberate plan to interfere with Mr. Gibson's expected participation at a right-of-center ““End 

Domestic Terrorism” rally in Portland on August 17, 2019, “the purpose of which was to promote 

the idea that the ‘antifa’ antifascist movement should be classified as ‘domestic terrorism,’ [and 

which achieved national attention].”39 The Oregonian reported that as early as August 2nd, 

meetings were occurring among the offices of the U.S. Attorney, the Mayor, City Attorney, the 

District Attorney, the FBI, the Federal Protective Service and others “to help prepare for the Aug. 

17 protests.”40  The relationship between the timing of these prosecutions and the upcoming rally 

was obvious and reported at the time; the New York Post ran an article on August 17, 2019 

entitled "Far-right leader Joey Gibson arrested ahead of Portland rally," stating that "the arrests of 

Gibson and five other far-right activists appear to be a signal from cops to organizers to keep their 

event peaceful, the AP said."41   

90. The plans to arrest Mr. Gibson became apparent to me when I received a call from 

a journalist reporting that a database listing for a warrant for his arrest briefly appeared on the 

MCDA website and then disappeared—it was gone when I looked on or about August 15, 2019.  I 

later learned that a criminal information (charging instrument) and arrest warrant had been issued 

on or about August 12th.   

91. On August 14, 2019, Mayor Ted Wheeler held a widely publicized rally at which 

he further continued ongoing efforts to isolate and demonize right-wing protestors, declaring “So 

hear me loud and clear.  To those of you who plan on using Portland on August 17th as a platform 

 
39 https://en.wikipedia.org/wiki/End_Domestic_Terrorism_rally (accessed 4/1/21), copy attached 
as Exhibit __ to the Declaration of James L. Buchal filed herewith. 
40 https://www.oregonlive.com/crime/2019/08/federal-state-and-local-law-enforcement-teaming-
up-to-help-portland-police-staff-planned-protests-on-aug-17.html (accessed 4/1/21); copy 
attached hereto as Exhibit ___ to the Buchal Decl. 
41 https://nypost.com/2019/08/17/far-right-leader-joey-gibson-arrested-ahead-of-portland-rally/ 
(accessed 9/26/20). 

https://en.wikipedia.org/wiki/End_Domestic_Terrorism_rally
https://www.oregonlive.com/crime/2019/08/federal-state-and-local-law-enforcement-teaming-up-to-help-portland-police-staff-planned-protests-on-aug-17.html
https://www.oregonlive.com/crime/2019/08/federal-state-and-local-law-enforcement-teaming-up-to-help-portland-police-staff-planned-protests-on-aug-17.html
https://nypost.com/2019/08/17/far-right-leader-joey-gibson-arrested-ahead-of-portland-rally/
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to spread your hate, you are not welcome here.”42 

92. The Mayor’s rally then brought forward speakers like Debra Kolodny, who 

declared: 

These fascist white nationalists have sponsored monthly hate rallies in Portland 
during the summer since 2017 under the guise of exercising their free speech and 
assembly rights. . . .  Creating false equivalencies between violent white nationalists and 
those willing to defend our City against their violence is unacceptable.  Pandering to a 
national climate that accuses Portland of being soft on Antifa is unacceptable.  There is no 
equivalence between racist, anti-Semitic, Islamophobic, homophobic violence and those 
who say no to it.  Antifa must not be scapegoated.  We are in truth a City that is anti-
fascist. 43   

 
 

93. Following the August 17, 2019 demonstration, the Mayor continued his attacks on 

right-wing marchers.44 Newspaper reports confirmed the general hostility of the Portland 

community towards the right-wing demonstrators, suggesting that “passing cyclists and OMSI 

patrons jeered and flipped off the American flag toting marchers”.45   

94. This climate, which continues today, was even stronger at the time a determination 

was made to pursue defendants for criminal prosecution. 

Additional Aspects of the Decision to Prosecute Relevant to Selective Prosecution. 
 

95. Given the nature of his conduct, I was surprised to learn that defendants were 

conducting grand jury proceedings against Mr. Gibson, and on August 15, 2019, I transmitted a 

copy of Gibson Decl. Ex. 1 to Deputy District Attorney Kalbaugh, requesting that he present it to 

 
42 Mayor Wheeler’s remarks appear at approximately 7:26 to 10:49 in a video of the rally posted 
by Fox News at https://www.youtube.com/watch?v=WuAvHE2rAEI.) 
43 The Rabbi’s remarks appear at approximately 53:35 to 54:53 of the Fox News video (emphasis 
added). 
44 A. Mesh, Willamette Week, “Portland Mayor Responds to Right-Wing Organizer’s Threat of 
Monthly Protests: ‘We Do Not Want Him Here in My City, Period,’” Aug. 17, 2019 (available at 
https://www.wweek.com/news/courts/2019/08/17/portland-mayor-responds-to-right-wing-
organizers-threat-of-monthly-protests-we-do-not-want-him-here-in-my-city-period/). 
45 A. Mesh, Willamette Week, “Proud Boys Wander Lost Through Portland as Police Allow Wild 
Goose Chase by Antifascists,” Aug. 17, 2019 (available at 
https://www.wweek.com/news/2019/08/17/proud-boys-wander-lost-through-portland-as-police-
allow-wild-goose-chase-by-antifascists/). 

https://www.youtube.com/watch?v=WuAvHE2rAEI
https://www.wweek.com/news/courts/2019/08/17/portland-mayor-responds-to-right-wing-organizers-threat-of-monthly-protests-we-do-not-want-him-here-in-my-city-period/
https://www.wweek.com/news/courts/2019/08/17/portland-mayor-responds-to-right-wing-organizers-threat-of-monthly-protests-we-do-not-want-him-here-in-my-city-period/
https://www.wweek.com/news/2019/08/17/proud-boys-wander-lost-through-portland-as-police-allow-wild-goose-chase-by-antifascists/
https://www.wweek.com/news/2019/08/17/proud-boys-wander-lost-through-portland-as-police-allow-wild-goose-chase-by-antifascists/
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the grand jury (a true copy of the transmitted letter is attached hereto as Exhibit 9).  By e-mail of 

August 16, 2019, he refused to do so (a true copy of which is attached hereto as Exhibit 10).  Nor 

were Mr. Gibson or Mr. Schultz offered the opportunity to testify to the grand jury themselves.   

96. When we eventually obtained defendant Kalbaugh’s affidavit in support of an 

arrest warrant for the arrest of defendant Gibson, filed August 12, 2019, a true copy of which is 

attached hereto for convenience as Exhibit 11, we noticed that it contained statements 

dramatically contradicted by the mass of video evidence available concerning the events in 

question.   

97. Specifically, defendant Kalbaugh avers (albeit entirely on hearsay) that all of the 

defendants in the criminal action were observed on video evidence “taunting and physically 

threatening members of the Antifa group in an effort clearly designed to provoke a physical 

altercation.”  (Exhibit 11, p. 2, ll. 3-4).  Defendant Kalbaugh does not provide any specific factual 

description of the asserted “taunting”, “physically threatening”, or ‘provoking’ conduct".  As set 

forth above, there was obviously no "physically threatening" conduct by defendants, and 

"taunting" and "provoking" cannot constitute a basis for felony riot charges.  No specific conduct 

whatsoever is alleged concerning defendant Schultz other than observing him standing and 

watching "two people in a fist fight".  (Page 2, lines 7-8.)   

98. Defendant Kalbaugh also testifies that Mr. Gibson was “repeatedly challenging 

members of the Antifa group to fight him as he says ‘do something’ and taunts them from the 

sidewalk.”  (Page 2, lines 5-6.)  No physical conduct is alleged;46 merely stating that Mr. Gibson 

uttered the phrase “do something.”  There is no other description of any taunts in the declaration 

or in discovery.   

99. The "do something" comment is placed into context in paragraphs 33 & 41 above.  

As set forth in Exhibit 1 of his Declaration, Mr. Gibson testified: 
 

46 Defendant Kalbaugh makes this distinction in the affidavit, where he accuses another defendant 
of "physically taunting members of the Antifa group".  (Exhibit 6, page 2, line 16 (emphasis 
added.) 
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I was not trying to start a fight, for I would not fight back.  I have been punched to 
the ground before by members of Antifa without making any violent response, just as I 
was struck earlier in the day and did not respond violently and did not do so when 
repeatedly attacked on the sidewalk and street outside Cider Riot on May 1st.  The 
members of Antifa—and plaintiffs—know that I pose no physical threat to them.  
 
100. It should have been obvious to any prosecutor proceeding in good faith that Mr. 

Gibson's explanation was correct, for one can see through the video evidence that he is repeatedly 

spat upon, hit, and pepper sprayed by Antifa members during the event without retaliating in any 

way.  Charging one party with felony riot charges for "provoking" another party, and not charging 

the parties who responds to the "taunts" documented above with violence shows a highly 

selective application of the riot statute.  Additional video evidence, discussed above, shows Mr. 

Gibson's repeated attempts to discourage violence by the anti-Antifa demonstrators.47   

101. Most egregiously, Mr. Kalbaugh declares that Mr. Gibson was “physically pushing 

Heather Clark, the woman who was eventually knocked unconscious [by another defendant]".  

(Exhibit 6, page 2, lines 6-7.)  This is the only arguably violent conduct, and the allegation is 

entirely false. 

102. The video evidence cited above makes it abundantly clear that Mr. Gibson was 

moving backwards and away from Ms. Clark with his hand up and arm outstretched while she 

aggressively and angrily charged at him, throwing punches in Mr. Gibson’s direction.  Not one 

police report or witness statement provided in discovery asserted that Mr. Gibson pushed Ms. 

Clark, and Mr. Kalbaugh or his source appears to have made the incident up out of the whole 

cloth.   

103. An Oregon Liquor Control Commission (OLCC) report, which contained a good 

faith review of the events in question, even captioned a picture of the incident as "picture of 

victim Heather Clark attacking Joey Gibson".  Attached hereto as Exhibit 12 is a true copy of the 

 
47 There is also video available which was filmed shortly prior to the events giving rise to the riot 
charge in which some of the other demonstrators (not plaintiffs) disparaging Mr. Gibson's 
nonviolent positions, making remarks such as "since when does Joey throw a punch" and "Jesus 
said turn the other cheek, but He didn't say lay down and let them kill you".  Should the Court 
deem a bench trial required to resolve these allegations, plaintiffs can present such evidence. 
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OLCC’s report with respect to this incident, made by agency apparently not afflicted with the 

severe biases discussed above, without its voluminous attachments.  Attached hereto as Exhibit 

13 is Attachment 34 to the OLCC Report, the picture of “Heather Clark attacking Joey Gibson”.  I 

obtained these materials from the OLCC through a Public Records Act request.   

Prior Proceedings Herein and Relevant Aspects of the Grand Jury Proceedings. 
 

104. I caused to be ordered a digital recording of the hearing held on March 6, 2020 

hearing,, which I then converted from the proprietary form used by Multnomah County into 

another digital format and uploaded to an automated transcription service, rev.com.  Attached as 

Exhibit 14 is a true copy of the resulting transcript I got back, which is not of the highest quality 

(in particular it often misidentifies the speaker). 

105. At the hearing, March 6th hearing, Mr. Lee explained that the approach of the 

prosecution before the grand jury was to simply play before them only a limited portion of the 

tapes of the event and then ask the prosecution’s witness (a detective) if what he had observed in 

some video evidence (not necessarily even shown to the grand jury) whether the defendants (and 

others) had engaged in violent and tumultuous conduct.  (Ex. 14, at 68.)  Defendant Kalbaugh did 

not object to Mr. Lee's characterization of what had happened and even agreed with the Judge's 

statement, in the course of discussing the video evidence, that "the State said, 'We think this is 

riot,' and the grand jury says, 'Yes, we agree'."  (Id. at 56.)   

106. By asking the grand jury whether they thought the facts demonstrated "violent and 

tumultuous conduct" for particular defendants in the criminal case, the MCDA permitted the 

grand jury to simply see a riot on video and accept conclusory (and false) testimony that 

defendants had engaged in the prohibited behavior.  This procedure is further evidence of the bad 

faith of the prosecution here, for it provided no protection for the rights of defendants who were 

present in the video, but not personally engaging in "violent and tumultuous" conduct.   
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The Pattern and Practice of Pro-Antifa and Anti-Anti-Antifa Bias  
Metastasizes Into a Formal Non-Prosecution Policy. 

 
 

107. The pattern of politically biased prosecutions by the Multnomah County District 

Attorney's office can be demonstrated through multiple examples going back to the beginning of 

the period of heightened political polarization beginning in 2016.  The examples mentioned 

below are not a complete set, and additional discovery would likely identify many others. 

108. In one example in July 2016, Mr. Michael Strickland was filming a Black Lives 

Matter protest when members of the group, carrying wooden poles, aggressively advanced toward 

him and pushed him,48 which at least involves the Class A misdemeanor of "menacing" under 

Oregon law.49  When he briefly drew a handgun to defend himself from the mob, he was 

immediately arrested.  No one in the mob was ever arrested or charged.  

109. Mr. Strickland was then put in jail on a $250,000 bond, indicted by a Multnomah 

County grand jury on ten counts of menacing (apparently based on the number of "victims" in the 

crowd attacking him) and unlawful use of a weapon, and disorderly conduct,50 and convicted.  

The conviction was upheld on appeal, in an opinion that declined to address all but one of his 

arguments on appeal.  State v. Strickland, 303 Or. App. 240 (2020).   

110. The Court might imagine that it was the presence of a gun that explained the 

MCDA's treatment of Mr. Strickland, but another incident, involving the very Cider Riot 

premises outside which defendants are falsely alleged to have “rioted”, should dispel any such 

notion.  On October 12, 2019, it was reported that a leftist activist, Sean Kealiher, was killed in a 

hit and run incident, with an abandoned vehicle found outside the Democratic Party of Oregon's 

 
48 I have seen this video, but the Oregonian article reporting the arrest utilizes a different angle. 
https://www.oregonlive.com/portland/2016/07/man_accused_of_pulling_gun_on.html (accessed 
9/24/20). 
49 "A person commits the crime of menacing if by word or conduct the person intentionally 
attempts to place another person in fear of imminent serious physical injury."  ORS 163.190. 
50 https://www.oregonlive.com/portland/2016/08/grand_jury_returns_21-count_in.html (9/24/20). 

https://www.oregonlive.com/portland/2016/07/man_accused_of_pulling_gun_on.html
https://www.oregonlive.com/portland/2016/08/grand_jury_returns_21-count_in.html
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office riddled with gunshots.51  Police took two people into custody,52 and Rose City Antifa 

promptly issued a statement declaring that "this was not related to fascist activity."53  The MCDA 

had no right-wing perpetrators to charge, only those involved in an altercation outside Cider 

Right, presumably all Antifa members or other Leftists.  Even though a death resulted and 

gunfire occurred in the City, no charges of any kind were ever filed in the case.  This month, the 

Portland Mercury published an article, "Mother of Murdered Portland Anti-Fascist Still Seeking 

Answers."54  

111. And in at least one notorious example, where the police arrested an Antifa or BLM 

demonstrator bearing a gun during a riot, the MCDA simply dropped the charges.  That example 

is Michael Forest Reinoehl, who was arrested on July 5, 2020 for possessing a loaded gun in a 

public place, resisting arrest, and interfering with police.55  The MCDA, however, dropped all 

charges on July 30th,56 allowing him to later murder Aaron Danielson, a friend and political 

supporter of defendant Gibson.   

112. An additional example concerning gun usage by Antifa or BLM members occurred 

on September 22, 2020.  Shots were fired near a demonstration outside the Multnomah County 

Sheriff's Office at 4735 E. Burnside Street, sending two people to the hospital.57  The Portland 

 
51 https://www.wweek.com/news/city/2019/10/12/a-patron-was-hit-by-an-suv-last-night-near-
cider-riot-believed-dead/ (accessed 9/24/20). 
52 Ibid. 
53 https://www.wweek.com/news/courts/2019/10/15/three-nights-later-questions-still-swirl-
around-a-portland-antifascists-killing/ (accessed 9/24/20). 
54 https://www.portlandmercury.com/blogtown/2020/09/10/28815418/mother-of-murdered-
portland-anti-fascist-activist-still-seeking-answers (accessed 9/24/20).  The article perpetrates the 
shockingly-false narrative, repeatedly promoted by the Left in Portland, that Portland's law 
enforcement apparatus is in fact biased in favor of plaintiffs and those aligned with them. 
55 https://www.oregonlive.com/crime/2020/08/man-under-investigation-in-fatal-shooting-after-
pro-trump-rally-allegedly-took-loaded-gun-to-earlier-portland-protest.html (accessed 9/24/20). 
56 Ibid. 
57 
https://www.portlandoregon.gov/police/news/read.cfm?id=261217&ec=1&fbclid=IwAR34DWO
SoVD69dagEcW9cqCtpVYGCtXXWPSLtuIyVjhT5SOM4uYdOmDbsjg (accessed 9/24/20). 

https://www.wweek.com/news/city/2019/10/12/a-patron-was-hit-by-an-suv-last-night-near-cider-riot-believed-dead/
https://www.wweek.com/news/city/2019/10/12/a-patron-was-hit-by-an-suv-last-night-near-cider-riot-believed-dead/
https://www.wweek.com/news/courts/2019/10/15/three-nights-later-questions-still-swirl-around-a-portland-antifascists-killing/
https://www.wweek.com/news/courts/2019/10/15/three-nights-later-questions-still-swirl-around-a-portland-antifascists-killing/
https://www.portlandmercury.com/blogtown/2020/09/10/28815418/mother-of-murdered-portland-anti-fascist-activist-still-seeking-answers
https://www.portlandmercury.com/blogtown/2020/09/10/28815418/mother-of-murdered-portland-anti-fascist-activist-still-seeking-answers
https://www.oregonlive.com/crime/2020/08/man-under-investigation-in-fatal-shooting-after-pro-trump-rally-allegedly-took-loaded-gun-to-earlier-portland-protest.html
https://www.oregonlive.com/crime/2020/08/man-under-investigation-in-fatal-shooting-after-pro-trump-rally-allegedly-took-loaded-gun-to-earlier-portland-protest.html
https://www.portlandoregon.gov/police/news/read.cfm?id=261217&ec=1&fbclid=IwAR34DWOSoVD69dagEcW9cqCtpVYGCtXXWPSLtuIyVjhT5SOM4uYdOmDbsjg
https://www.portlandoregon.gov/police/news/read.cfm?id=261217&ec=1&fbclid=IwAR34DWOSoVD69dagEcW9cqCtpVYGCtXXWPSLtuIyVjhT5SOM4uYdOmDbsjg
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Police Bureau, unlike the case with Mr. Strickland, arrested no one on the spot, and immediately 

announced that the gunfire in a residential community posed "no threat to the community".58  To 

the best of my knowledge, no arrests were made, even though there would presumably have been 

no problem locating suspects at the hospital. 

113. Other examples of MCDA action against those opposed to Antifa protesters are 

available.  In one reported incident on Halloween 2018, Antifa protesters took over blocked 

streets in downtown Portland, which is second degree disorderly conduct, a Class B 

misdemeanor.59  When a driver proceeded slowly through the crowd, the "victim" identified by 

defendant MCDA, intentionally stepped in front of a truck and was bumped.  The MCDA 

prosecuted the driver, but not the protesters, with the case ultimately being resolved because the 

"victim" did not appear.60   

114. With the election of District Attorney Michael Schmidt in May 2020, the misuse 

of law enforcement to assist Antifa and handicap its opponents became formalized into a Non-

Prosecution Policy.  Soon after his election, District Attorney Schmidt was on Twitter promoting 

an interview he did with a known Antifa activity, whom he called his “buddy”.  A media report of 

these circumstances is attached hereto as Exhibit 15. 

115. Through discovery in the federal action commenced by defendants Gibson and 

Schulz, I obtained and reviewed documents produced by the MCDA relating to development of 

the Non-Prosecution Policy.  A collection of these documents, sorted by Bates-number order, is 

attached hereto as Exhibit 16.  Discovery was severely limited by the federal court to address only 

 
58 https://www.portlandoregon.gov/police/news/read.cfm?id=261217 (accessed 9/24/20). 
59 ORS 166.025(1)(d) states that "[a] person commits the crime of disorderly conduct in the 
second degree if, with intent to cause public inconvenience, annoyance or alarm, or recklessly 
creating a risk thereof, the person . . . [o]bstructs vehicular or pedestrian traffic on a public way". 
60 This incident was reported http://www.victoriataft.com/tag/portland-professional-protesters/ 
(accessed 9/25/20); http://www.victoriataft.com/criminal-charges-are-dropped-against-driver-
surrounded-by-antifa-protesters-on-portland-street/ (accessed 9/25/20).  Defendant MCDA only 
released the driver's dash cam footage (available in the second link) after the judge dismissed the 
case based on the "victim's" failure to appear. 

https://www.portlandoregon.gov/police/news/read.cfm?id=261217
http://www.victoriataft.com/tag/portland-professional-protesters/
http://www.victoriataft.com/criminal-charges-are-dropped-against-driver-surrounded-by-antifa-protesters-on-portland-street/
http://www.victoriataft.com/criminal-charges-are-dropped-against-driver-surrounded-by-antifa-protesters-on-portland-street/
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issues relevant to the exercise of federal jurisdiction, and the MCDA held back documents and 

never completed document production.   

116. The Policy was not developed by defendant Schmidt himself, but was provided in 

substantially complete form by a group (heretofore working in the shadows and undisclosed to 

the public or the Court) called “The Wren Collective, LLC,” a firm described on its website 

(wrencollective.com) as “Strategic Advising for Social Change,” serving “clients who want to 

take the bold action needed to radically transform the criminal legal system”.  

117. The group was on board with defendant Schmidt by mid-June, bragging that it 

worked with “elected prosecutors all over the country” and did its work “without any billing or 

publicity”.  (Ex. 16, at 26-36.)  The Collective provided a first draft on July 24, 2020, at which 

time a presumptive refusal not to charge riot cases without “property damage, theft, or the use or 

threat of force against another person” had already crystallized—along with most of the rest of 

the Policy.  (See id. at 21-24.) 

118. Very little information was produced concerning evolution of the Policy 

interactions beyond defendant Schmidt’s limited interactions with the Collective.  There is reason 

to believe that the District Attorney continues to withhold such information.  For example, on 

July 1, 2020, defendant Schmidt wrote an e-mail in which he referred to a “case” and 

“commitment” presented in a meeting with “local officials” the day before concerning policies for 

prosecuting protestors.  (Exhibit 16, at 17.)  Other than a reference to the meeting in an e-mail, 

there do not appear to be any other records of this meeting produced in the federal litigation, such 

as an agenda, invitations, or list of attendees. 

119. District Attorney Schmidt took on August 1, 2020, and on August 11th announced 

his policy on riot cases.  The policy, a true copy of which is attached hereto as Exhibit 17, says 

defendants will “presumptively decline to charge cases where the most serious offenses are city 

ordinance violations and crimes that do not involve deliberate property damage, theft, or the use 

or threat of force against another person”.  And in particular, it says that riot charges fall within 
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this presumption unless accompanied by a charge outside a specific list of public order charges.   

120. Immediately following issuance of this “Non-Prosecution Policy,” defendant 

Gibson requested dismissal pursuant to the plain language of the policy.  A true copy of his 

request and the resulting e-mail exchanges are attached hereto as Exhibit 18.  After reporting that 

District Attorney Schmidt and Deputy District Attorney Kalbaugh would meet to discuss the issue 

(id. at 1), Mr. Kalbaugh reported that the District Attorney refused to dismiss the charges against 

defendants Gibson or Schultz.  A true copy of Mr. Kalbaugh’s sworn statement in the federal 

litigation attempting to explain this decision is attached hereto as Exhibit 19. 

121. One can also find examples of the MCDA’s shockingly lenient treatment of the 

most violent Antifa rioters, for even where they may be prosecuted, the disparate treatment is 

obvious.  On the evening of September 23, 2020, vivid footage emerged of an Antifa rioter 

throwing a Molotov cocktail at a police line, which exploded into an inferno that could have 

killed multiple officers.61  According to the MCDA, "multiple Molotov cocktails were thrown at 

police.62  A suspect was immediately arrested, whom the MCDA says "admitted during a police 

interview that he lit a Molotov cocktail and threw the device behind a line of uniformed police 

officers".63   

122. On September 24, 2020, The Oregonian reported that "[p]rosecutors declined to 

file multiple felony charges," including attempted murder, attempted assault, first-degree arson, 

instead presenting only a single charge for riot and unlawful possession of an explosive device.64  

While the charging decision shows that there are extreme cases of attempted mass murder by the 

Left that the MCDA is at least willing to charge as "riot," what is striking is the degree to which 

 
61 See, e.g., https://twitter.com/MrOlmos/status/1309002555838664705 (accessed 9/26/20). 
62 https://www.mcda.us/index.php/news/charges-filed-following-september-23-riot-in-downtown-
portland/ (accessed 9/26/20). 
63 Ibid. 
64 https://www.oregonlive.com/news/2020/09/portland-protests-prosecutors-decline-attempted-
murder-charge-against-molotov-cocktail-suspect.html (accessed 9/26/20). 

https://twitter.com/MrOlmos/status/1309002555838664705
https://www.mcda.us/index.php/news/charges-filed-following-september-23-riot-in-downtown-portland/
https://www.mcda.us/index.php/news/charges-filed-following-september-23-riot-in-downtown-portland/
https://www.oregonlive.com/news/2020/09/portland-protests-prosecutors-decline-attempted-murder-charge-against-molotov-cocktail-suspect.html
https://www.oregonlive.com/news/2020/09/portland-protests-prosecutors-decline-attempted-murder-charge-against-molotov-cocktail-suspect.html
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leniency where Antifa is concerned is announced almost immediately, with the MCDA not even 

taking the time to present the evidence to a grand jury.   

123. The Declaration of Angus Lee, filed herewith, analyzes a “Riot Cases” spreadsheet 

produced by the Multnomah County District Attorney’s office in the federal case brought by 

defendants Gibson and Schultz, detailing the treatment of those arrested while participating in 

Antifa and BLM riots. 

124. The selective prosecution of defendants for riot is not demonstrated merely by 

comparing the facts concerning defendants to the riotous conduct of those arrested and cited for 

riot in the subsequent Antifa/BLM protests.  There are numerous examples of persons engaging 

in riotous conduct where the individuals involved were not cited for riot, and which are therefore 

not included in the “Riot Cases” spreadsheet. 

125. Many involved individuals engaging in violent physical combat with police during 

the riots (typically while getting arrested), with no riot charges resulting.  (Ex. 16, at 14-15 

(officers injured in struggles with rioters).  Others involved laser attacks on police, or property 

damage such as graffiti.  Id. at 7..)   

126. Again, these are cases that are not in the MCDA’s “Riot Cases” spreadsheet, but 

are information which was released through documents produced in response to whatever 

keyword search for electronically stored documents may have been conducted by the MCDA.  

They therefore cannot represent a complete set of riotous conduct not even cited as riot (much 

less charged), which would be a much, much larger set.   

127. It is particularly interesting to note the failure to pursue charges against those who 

might be regarded as higher than “foot soldiers” in Antifa/BLM.  As previously noted in Mr. 

Lee’s letter to Mr. Kalbaugh seeking invocation of the Policy, the leader Demetria Hester was 

arrested during a large riot attacking the Portland Police Association offices.  Exhibit 16, at 2-3.)  

The case against her was dismissed the next day.  Exhibit 16, at 4.)  

128. The MCDA also had and failed to utilize opportunities to charge, for example, 
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those not just marching in front of crowds, but those also serving enhanced roles by doing things 

like driving vehicles to supply rioters with weapons.  They were not charged with riot themselves, 

or riot-related conspiracy charges, and instead charged with eluding police and reckless driving.  

(E.g., id. at 5-6.)  Even an individual who attempted to assist rioters by using a motor vehicle to 

suddenly block a van full of riot police reinforcements, causing a “substantial risk of physical 

injury” to 18 officers, was only charged with DUI and reckless endangerment.  (Id. at 10.)  One 

individual who went so far as to repeatedly cause bridge lifts to stop the police from getting 

reinforcements against the Antifa/BLM riots was only prosecuted because she later looted.  

(Compare id. at 8-9 and 12-13.) 

129. If the MCDA were, in fact, protecting and facilitating Antifa/BLM action and 

prosecuting defendants, as opponents of Antifa, in bad faith, we would expect to see particular 

solicitude for those of more importance to Antifa.  While the Court may be skeptical, the political 

culture that now pervades the MCDA extends to having some forty-three staff members, 

including one of the deputies assigned to prosecute defendants, seeking “a public, unequivocal 

statement in support of Black Lives Matter”. (Id. at 32858-59.) The MCDA has gone so far as to 

publicly solicit “mitigating evidence from last night’s arrests—or prior mass demonstrations”.  

(Id. at 32794 (responding to outcry over arrest some who were promoting the demonstrations).) 

Other Continuing Efforts to Aid Antifa and Violate Rights of Conservatives. 
 

130. The active use of political power to suppress right wing speech was again on 

display on or about August 30, 2020 when Police Chief Chuck Lovell reported that "police tried 

and failed to divert" a large caravan of vehicles rallying in favor of President Trump from 

downtown".65  A subsequent Trump Cruise Rally on September 7, 2020 reportedly did not 

attempt to enter the City,66 which may be interpreted to show the chilling effects of the misuse of 

 
65 https://www.opb.org/article/2020/09/02/ted-wheeler-donald-trump-protest/ (accessed 9/25/20). 
66 https://www.oregonlive.com/news/2020/09/trump-supporters-proud-boys-gather-for-labor-day-

caravan-outside-portland.html (accessed 9/24/20) 

https://www.opb.org/article/2020/09/02/ted-wheeler-donald-trump-protest/
https://www.oregonlive.com/news/2020/09/trump-supporters-proud-boys-gather-for-labor-day-caravan-outside-portland.html
https://www.oregonlive.com/news/2020/09/trump-supporters-proud-boys-gather-for-labor-day-caravan-outside-portland.html
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official power by City officials and the threats of violence from Antifa.  Later, it was reported that 

the City was installing "Jersey barriers" to physically block right-wing demonstrators from Delta 

Park on September 26, 2020,67 and issuing at least one citation to a vehicle for failing to display a 

license plate (presumably to avoid "doxing" by Antifa).68  All this behavior stands in sharp 

contrast to the behavior of Portland Police in facilitating peaceful BLM protests in such things as 

blocking entire Portland bridges, and generally refraining from citing vehicles supporting Antifa 

or BLM protests other than in the context of direct attacks on police buildings.   

131. On September 9, 2020, the City of Portland passed an ordinance introduced by 

Mayor Wheeler to introduce what CNN called the "broadest facial recognition ban in the U.S.".69  

In it, the Mayor and City Council declared by Ordinance No. 190113:70 "an emergency exists 

because of the need to respond to the immediate concerns of Black, Indigenous and People of 

Color (BIPOC) and to center the safety and well-being of BIPOC communities".  As a result, the 

ordinance took effect immediately to ban all use of facial recognition technology by all City 

Bureaus, including the Portland Police Bureau, from utilizing facial recognition technology.   

132. Because there have been over one hundred nights of protests at which participants 

are constantly filming each other, there is a vast store of video evidence from which the Portland 

Police Bureau could have identified criminals and witnesses using such technology.  The 

Ordinance provides no exception for use of the technology for criminal investigations (though it 

has other exceptions).  The ordinance represents circumstantial evidence of an attempt to cripple 

the investigation of crimes associated with ongoing Black Lives Matter and Antifa protests, and 

of the ongoing and powerful political motive for selective prosecution in this matter. 

133. The United States Department of Justice issued its findings on September 21, 2020 

 
67 https://twitter.com/LarsLarsonShow/status/1309704322993717248 (accessed 9/26/20). 
68 https://twitter.com/ORStatePolice/status/1309947587567300608 (accessed 9/26/20). 
69 https://www.cnn.com/2020/09/09/tech/portland-facial-recognition-ban/index.html. 
70 Available at https://efiles.portlandoregon.gov/Record/13945278/. 

https://twitter.com/LarsLarsonShow/status/1309704322993717248
https://twitter.com/ORStatePolice/status/1309947587567300608
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that Portland was one of three jurisdictions "that have permitted violence and destruction of 

property to persist and have refused to undertake reasonable measures to counteract criminal 

activities," specifically finding: 

 "This month, Portland marked 100 consecutive nights of protests marred by 
vandalism, chaos, and even killing. 
 

 "Those bent on violence regularly started fires, threw projectiles at law 
enforcement officers, and destroyed property. Numerous law enforcement officers, 
among others, suffered injury. 
 

 "Shootings increased by more than 140% in June and July 2020 compared to the 
same period last year. 
 

 "In the midst of this violence, the Portland City Council cut $15 million from the 
police bureau, eliminating 84 positions. Crucially, the cuts included the Gun 
Violence Reduction Team, which investigates shootings, and several positions 
from the police team that responds to emergency incidents. 
 

 "In August, Portland Mayor Wheeler sent a letter to President Trump expressly 
rejecting the Administration’s offer of federal law enforcement to stop the violent 
protests."71 
 
 

The protests to which the DOJ refers are, of course, those conduct by Antifa and BLM, whose 

messaging is supported by local elected officials including District Attorney Schmidt.72 

134. Further examples of the anti-right wing speech bias and misuse of political power 

occurred on September 23, 2020, when the City of Portland denied a permit for the "Proud Boys" 

to meet in Delta Park, even as it has facilitated the events discussed above without permits at all.  

Some quotes from the Oregonian article suggest that the political message involved drove the 

decision. 

 
71 The DOJ finding is reported on the DOJ website at:  
https://www.justice.gov/opa/pr/department-justice-identifies-new-york-city-portland-and-seattle-
jurisdictions-permitting (accessed 9/23/20). 
72 Defendant Schmidt publicly announced his support for the BLM movement posting a video on 
defendant the Office of Multnomah County District Attorney's Facebook page and proclaiming:  
"I have joined thousands of community members and Portlanders throughout Multnomah County 
to denounce all forms of injustice and hatred"—joining the chorus of Portland leaders whose 
views are discussed in my initial declaration:  
https://www.facebook.com/MultCoDA/videos/616766695940260/ (accessed 9/23/20). 

https://www.justice.gov/opa/pr/department-justice-identifies-new-york-city-portland-and-seattle-jurisdictions-permitting
https://www.justice.gov/opa/pr/department-justice-identifies-new-york-city-portland-and-seattle-jurisdictions-permitting
https://www.facebook.com/MultCoDA/videos/616766695940260/
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 “'We must all do our part to fight the spread of COVID-19 in our community 
and keep ourselves and each other safe,' [City Councilor Amanda] Fritz said in a 
statement. 'Events like this are not welcome and are not allowed.' 
 
 "Mayor Ted Wheeler, who also serves as police commissioner, on Wednesday 
called the Proud Boys' plan to assemble at Delta Park 'an insult,' noting that the 
location is the historic Vanport City that he said was created as a temporary housing 
project that housed Black residents who were kept out of Portland. 
 
 'Intentional or not, these groups choosing Delta Park for this event is an insult,' 
Wheeler said. 'While espousing patriotism and a commitment to peaceful protest, some 
in these groups and many who associate with them embody and empower racism, 
intolerance and hate.'”73 
 
 ". . . . 
 
 "Commissioner Jo Ann Hardesty said she didn’t want the city to allow the far-
right groups into the city. 
 
 “'That’s what they’re about. They’re about spreading fear, division and hate, 
and we as Portlanders will not tolerate that,' Hardesty said. 

 
The Oregonian article notes that no enforcement action has been taken against the large 

BLM/Antifa gatherings since this spring.   

135. Mayor Ted Wheeler continued his attack on what he called "alt-right groups and 

white nationalists," a group in which he includes defendants:74 

 
 

73 https://www.oregonlive.com/portland/2020/09/porltands-parks-bureau-denies-proud-boys-
permit-to-hold-rally-at-delta-park-citing-coronavirus-safeguards.html (accessed 9/23/20). 
74 https://twitter.com/tedwheeler/status/1308920183969456130 (accessed 9/24/20). 

https://www.oregonlive.com/portland/2020/09/porltands-parks-bureau-denies-proud-boys-permit-to-hold-rally-at-delta-park-citing-coronavirus-safeguards.html
https://www.oregonlive.com/portland/2020/09/porltands-parks-bureau-denies-proud-boys-permit-to-hold-rally-at-delta-park-citing-coronavirus-safeguards.html
https://twitter.com/tedwheeler/status/1308920183969456130
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136. The governing body of Multnomah County joined the chorus on the next day, 

saying:  "The Multnomah County Board of Commissioner has said this before, and we will say it 

again.  Racism is not welcome here."  The Board also complained that "[t]hese groups also 

continue to demonize those who offer a multicultural perspective of history . . .  These types of 

divisive and provocative tactics are as old as Joseph McCarthy, George Wallace and Richard 

Nixon."  The full statement was posted online by Fox 12.75 

137. By Friday, September 25th, the Mayor and multiple other leaders had issued a 

"media advisory" stating that "we publicly oppose the far-right gathering scheduled to take place 

in North Portland this Saturday" and that "Portland has a long history of opposing far-right 

organizing".76  As demonstrated in my initial declaration, that includes the organizing of 

defendant Gibson, who cannot fairly be accused of any of the things all these leaders accuse him 

of. 

138. Although the Mayor had banned the use of tear gas generally within the City for 

crowd control, he and others have consented to a special exception for use in connection with a 

right-wing rally held on September 26, 2020 and the BLM/Antifa counterprotests.77   

139. The Court may have been already exposed to extensive media coverage of the 

unrest in Portland.  The Court should be aware that this media coverage is reportedly shaped by a 

so-called "Independent Press Corps" that is "in league with the activists," and that reporters who 

are not sufficiently sympathetic with the Antifa/BLM elements will be "harassed, intimidated, and 

confronted, and on occasion assaulted and threatened"78—as was the case with Mr. Andy Ngo.  

 
75 https://www.kptv.com/full-statement-from-multnomah-county-board-of-commissioners-on-far-
right-rally-planned-for-portland/pdf_cf08790c-fe8f-11ea-8b56-0fc7b3daec16.html (accessed 
9/24/20). 
76 https://twitter.com/jason_a_w/status/1309621156903751680 (accessed 9/25/20). 
77 https://www.kgw.com/article/news/local/protests/gov-brown-to-unveil-police-plan-for-proud-
boys-portland-rally/283-f3484e2d-2290-43f9-b764-3a24c2742d6d (accessed 9/25/20). 
78 https://reason.com/2020/09/04/youre-not-allowed-to-film-the-fight-for-control-over-who-
reports-from-portland/ (accessed 9/25/20). 

https://www.kptv.com/full-statement-from-multnomah-county-board-of-commissioners-on-far-right-rally-planned-for-portland/pdf_cf08790c-fe8f-11ea-8b56-0fc7b3daec16.html
https://www.kptv.com/full-statement-from-multnomah-county-board-of-commissioners-on-far-right-rally-planned-for-portland/pdf_cf08790c-fe8f-11ea-8b56-0fc7b3daec16.html
https://twitter.com/jason_a_w/status/1309621156903751680
https://www.kgw.com/article/news/local/protests/gov-brown-to-unveil-police-plan-for-proud-boys-portland-rally/283-f3484e2d-2290-43f9-b764-3a24c2742d6d
https://www.kgw.com/article/news/local/protests/gov-brown-to-unveil-police-plan-for-proud-boys-portland-rally/283-f3484e2d-2290-43f9-b764-3a24c2742d6d
https://reason.com/2020/09/04/youre-not-allowed-to-film-the-fight-for-control-over-who-reports-from-portland/
https://reason.com/2020/09/04/youre-not-allowed-to-film-the-fight-for-control-over-who-reports-from-portland/
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The Multnomah County District Attorney’s Office and the Portland Police have made in 

substance, no efforts to protect the journalists targeted by the Antifa/BLM activists.   

140. Continuously biased reporting makes it both difficult for this Court to put this 

prosecution into context for several reasons.  Because the media continuously  downplays the 

violence of Antifa and BLM protesters who have arrested, but not charged, by the hundreds, the 

Court may lacks appreciation for just how shocking the arrest and prosecution of defendants for 

nonviolent conduct really is.  Because the Court may have been exposed to long-term public 

broadcasts of hatred and contempt within the City of Portland for defendant Gibson and others 

who share his political views, the Court may lack appreciation for how congruent his views are 

with pre-existing Constitutional norms, and classic liberal opposition to racism in the sense, in the 

words of the Rev. Martin Luther King, Jr., of judging people based on their character rather than 

their skin color—not promoting equal-outcome, redistributional, or even Marxist policies.   

141. The election of President Biden has not put an end to Antifa and Black Lives 

Matter-related rioting in Portland, and discovery would confirm that the MCDA continues to 

engage in politically selective application of ORS 166.015.  

I certify under penalty of perjury that the foregoing is true and correct. 

DATED:  April 21, 2021. 

 
s/  James L. Buchal 
James L. Buchal, OSB No. 921618 
MURPHY & BUCHAL LLP 
Of Attorneys for Defendant Gibson 
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entered.

So I thought I should bring --

THE COURT:  I understand.

MR. BUCHAL:  Yeah.

THE COURT:  I do have -- that -- that does

bring up a good point.  I do have the proposed order

from my earlier ruling.  What I had intended to say was

that I would sign that as soon as it shows up in my --

in my queue for electronic signature, because that

usually makes things go more smoothly on our end.

But I understand that there is a desire

for that to be signed more quickly, perhaps, so that it

precedes any limited judgment that's going to result

from this ruling.  So I will sign that today before all

of you leave and we'll file that that way.

MR. BUCHAL:  Thank you, Your Honor.

THE COURT:  So we'll make sure.  Thank

you, Mr. Buchal.

I have also reviewed the applicable case

law and the evidence submitted by the parties and I am

prepared to rule.

I respectfully deny defendants' special

motion to strike, and I will have counsel for plaintiffs

prepare a limited judgment to that effect for my

signature.  It is a limited judgment pursuant to ORS
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31.150(1), and I will explain the reasoning for my

ruling.

Under 31.150(3), the defendants have the

initial burden with regard to their special motion to

strike.  They must show that plaintiffs' claims arise

from a statement, document or conduct presented in a

public forum regarding an issue of public interest; or

they must show that the claims arise from conduct in

furtherance of the exercise of a Constitutional right of

free speech.

I conclude that the defendants have

satisfied that burden.  Regardless of whether

defendants' conduct alleged in plaintiffs' complaint

ultimately became tortious or criminal, the conduct at

issue in the complaint stems from defendants' exercise

of political speech and demonstration regarding a topic

of public interest and in a public place.

The defendants, having met their burden,

the burden then shifts to the plaintiffs under 

ORS 31.150(3) to establish a probability that the

plaintiffs will prevail on the claims in their

complaint.

That same subsection, along with the

applicable case law, tells us that a plaintiff must

satisfy that burden by presenting, quote, "substantial
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evidence to support a prima facie case," end quote.

Stated another way, my standard of review

is this:  From the evidence presented, have the

plaintiffs established that a rational trier of fact

could find that the plaintiffs have proved their claims

against the defendants by a more likely than not

standard.

I conclude that the plaintiffs have

established that, thereby satisfying their prima facie

burden of production.

In their complaint, plaintiffs allege four

claims:  Negligence, trespass, intentional infliction of

emotional distress, and intentional interference with

economic relations.

The majority of the facts that the

plaintiffs allege in support of those claims occurred on

May 1st of this year in an area immediately surrounding

the premises of Cider Riot.

Both plaintiffs and defendants have

submitted affidavits and video evidence that describe

and depict those events.  No single piece of video

evidence or affidavit tells the whole story of what

happened outside of Cider Riot on May 1st.

And taken together, the evidence as a

whole paints a picture that is somewhat ambiguous in
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certain ways and subject to multiple and competing

interpretations, each of which is arguably reasonable.

From that evidence, could a reasonable

trier of fact conclude that it is more likely than not

that certain individuals outside Cider Riot on May 1st

engaged in conduct that went beyond Constitutionally

protected speech or demonstration and therefore became

tortious or criminal?

And the answer to that is yes, a

reasonable trier of fact could find that.  The parties

have presented direct evidence that would support such a

conclusion; specifically the plaintiffs have presented

direct evidence to that effect.

Could a reasonable trier of fact conclude

that, more likely than not, Joey Gibson personally

engaged in physical conduct of that kind?  No, I don't

think so, not from the evidence that I have seen.

Finally, could a reasonable trier of fact

conclude, on a more likely than not basis, that Joey

Gibson and Patriot Prayer are liable for the tortious

and/or criminal conduct of the other individuals outside

Cider Riot on May 1st because Gibson and Patriot Prayer

somehow ratified, coordinated or directed that conduct?

I found that to be a more difficult

question to answer than the others.  If there is any
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direct evidence of that ratification, coordination or

direction, it is scant at best.

However, I conclude that plaintiffs have

presented sufficient circumstantial evidence from which

a reasonable trier of fact could rationally infer that

Gibson and Patriot Prayer ratified, coordinated or

directed the tortious and criminal behavior of others at

Cider Riot on May 1st, thereby becoming liable for their

conduct.

On the other hand, could a reasonable

trier of fact conclude otherwise?  Specifically, could a

reasonable trier of fact conclude that it is not more

likely that the defendants ratified, coordinated or

directed the conduct of others present?  Yes, I believe

so.

Nevertheless, the standard that I am to

apply today does not require certainty as to the -- as

to an outcome in plaintiffs' favor in order for

plaintiffs to defeat defendants' special motion to

strike.

My ruling today is not a comment on the

merits of either side's case, nor is it a conclusion

regarding how the case should or will be ultimately

decided.

Instead, my ruling is an acknowledgment
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that the plaintiffs have met their burden at this stage

of the proceedings and that essentially reasonable minds

could differ as to the ultimate outcome of this case.

Accordingly, many of the factual disputes among the

parties are questions for a jury to resolve rather than

for a single judge to decide today.

And so for those reasons, the defendants'

special motion to strike is respectfully denied.

Any questions for clarification?

Mr. Buchal.

MR. BUCHAL:  Yeah.  Would -- and this is

maybe asking Your Honor to do more than a judge should

be required to do, but your standard sounded similar to

a summary judgment standard.

And I was wondering if you might be

willing to elucidate whether you thought your standard

was different than a summary judgment effort standard

because it might save us work going forward.

THE COURT:  I -- I think it is different.

I think that they are very similar and I think that I

captured what ORS 31.150 says that the standard is, and

it is as I stated.

I think that that is slightly different

than a motion for summary judgment standard, but I think

that boiling it down, it is the standard that I
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Murphy & Buchal LLP 

August 29, 2019 

3425 SE Yamhill Street, Suite 100 
Portland, Oregon 97214 

James L. Buchal 

telephone: 503-227-1011 
fax: 503-573-1939 
e-mail: jbuchal@mbllp.com 

BY FIRST CLASS MAIL & E-MAIL (christopher,traynor@portlandoregon,gov & 
brad.kalbaugh@mcda.us) 

Det. Chris Traynor 
Portland Police Bureau 
1111 SW 2nd Ave. 
Po1iland, OR 97204 

Brad Kalbaugh 
Multnomah County District Attorney's Office 
600 Multnomah County Courthouse 
1021 SW4thAve 
Portlaod OR 97204 

Re: Can You Help? Criminal Investigation 

Dear Sirs, 

As you may recall, I represent Mr. Joseph Gibson, who has, in my \-iew, been 
unreasonably and unfairly indicted for standing in front of Cider Riot on May 1st and 
documenting the violent conduct of Antifa. I noticed that the Portland Police Bureau has 
issued a Tweet (attached) calling for the identification of the individual in the Tweeted 
photos. 

Our preliminary investigation suggests that his name is David Chaltraw, and that 
he resides at 2600 SW Buckingham Ave., Portlaod, OR 97201-3128. As you are 
presumably aware, this individual approached Mr. Gibson, and repeatedly physically 
attacked him and spat upon him. We find it extremely discouraging that although Mr. 
Gibson was repeatedly pepper-sprayed and spat upon, he behaved with restraint and did 
not engage in violence, you and your associates have caused him to be indicted while no 
one on the Antifa side has been charged (to our knowledge). 

There are numerous other individuals who engaged in violent conflict, beginning 
with a young woman who set off the first conduct involving pepper spraying by hurling a 
drink at the protestors on the sidewalk. Up until Antifa initiated physical conflict in this 
fashion, there was nothing that I saw on the tapes that could fairly be described as violent 
conduct. 

You should know that Cider Riot maintains records of credit card payments and, 
we believe, a system for verifying the ages of those who present identification. We 
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wonder whether your offices have even obtained the available records to assist in the 
identification of Antifa members, or whether this Tweet is merely to signal a less than 
bona fide desire to prosecute members of Anti fa. 
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1 DEFENDANT'S MOTION TO COMPEL

2                       HELD ON

3               FRIDAY, OCTOBER 23, 2020

4                      11:05 A.M.

5                        BEFORE

6             THE HONORABLE BENJAMIN SOUEDE

7                 CIRCUIT COURT JUDGE

8

9 MR. KALBAUGH:  Good morning, Your Honor.

10  Should I call the case?

11 THE COURT:  Please.  Thank you, Mr.

12  Kalbaugh.

13 MR. KALBAUGH:  Your Honor, we're here in

14  the matter of State v. Gibson, 19CR53042.  This case

15  was docketed for Defense's motion to compel the

16  State to produce a sufficient bill of particulars in

17  compliance with the Court's prior order.

18            I'm representing the State of Oregon, Brad

19  Kalbaugh, K-a-l-b-a-u-g-h.  My bar number is 074335.

20            There are numerous other attorneys in the

21  room which can put themselves on the record.  The

22  Defendant is not present, nor does he really need to

23  be.  This is just a legal hearing, so I'm not sure

24  his attendance would be required.

25            And as far as the materials, I did forward
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1  the Court -- I forwarded to your assistant, cc'd

2  everyone, with all the documents that seemed

3  relevant just as courtesy copies.  I did that

4  yesterday, so the Court should have all the

5  documents.  I can put each document on the record or

6  we can just go forward.

7 THE COURT:  Go forward for now and we'll

8  see where we're at.

9 MR. KALBAUGH:  Thank you.

10 THE COURT:  Thank you, Mr. Kalbaugh.

11            Good morning, Mr. Hughey.

12 MR. HUGHEY:  Good morning, Your Honor.

13            Also for the State this morning, Sean

14  Hughey, H-u-g-h-e-y, bar number 152776.

15 MR. BUCHAL:  James Buchal for Lieutenant

16  Gibson.

17 THE COURT:  Mr. Buchal, thank you.

18            So I received and have reviewed Mr.

19  Gibson's motion as well as all of the exhibits, with

20  the exception of Exhibit C, which was the, I think

21  the video itself, which I have not viewed.  We are

22  not allowed to plug things into State computers that

23  come from external sources without a fair bit of

24  rigamarole, so I haven't looked at that.

25            I understand maybe that's something we're

Exhibit 4, pg. 5 of 81
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1  going to talk about today.  But all of the papers I

2  have reviewed and I have read and I appreciate them.

3            Mr. Buchal, I've also read Mr. Kalbaugh's

4  response on behalf of the State and looked at all of

5  the materials attached thereto.

6            Let me ask a preliminary question and,

7  then, Mr. Buchal, it's your motion.  I'm happy to

8  hear whatever it is you want to tell me.  With

9  respect to where we are now and putting aside for a

10  moment whether or not the State thinks that the

11  order was lawful as it was previously entered, I

12  remember that we all had to do a certain amount of

13  work in reducing our long hearing from back in March

14  to an order.  And I think we got to a point at the

15  end where everyone agreed that -- and the parties

16  submitted proposal or that everyone agreed,

17  accurately reflected what my rulings were back in

18  March, whether or not those rulings were correct or

19  not in any parties' view.

20            Paragraph 4 of the order that I signed in

21  August, states that Mr. Gibson's motion for the

22  reasons stated on the record and subject to the

23  limitations stated on the record, grants -- the

24  Court grants the motion for a bill of particulars in

25  part and denies it in part.  I'd like a very brief
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1  statement from each side as to what they understood

2  had been granted and had been denied with respect to

3  that issue.

4            And after I hear from each side on that

5  then, Mr. Buchal, I'll let you just go on with your

6  presentation.

7 MR. BUCHAL:  Your Honor, it was our

8  understanding that they would have to pinpoint with

9  some by time and reference to specific video or

10  something, what it was that they thought was riotous

11  conduct.

12 THE COURT:  Okay, thank you.

13            Mr. Kalbaugh?

14 MR. KALBAUGH:  Your Honor, the State's

15  recollection is that the Court, after listening to

16  Defense's motions and arguments, made a statement to

17  the effect of -- and I'm, again I'm paraphrasing.  I

18  apologize.  But to the effect of, I'm not going to

19  make the State list every little thing that they

20  believe Mr. Gibson did that would amount to violent,

21  tumultuous conduct or anything else.

22            But you did, after having a discussion

23  with me back and forth, asking -- you know, I

24  believe you said something to the effect of, "Mr.

25  Kalbaugh, the State doesn't believe that Mr. Gibson
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1  was rioting when he woke up that day," you know, and

2  discussing temporal limitations on that, to that

3  effect.

4            So then that was my understanding of what

5  the Court was ordering, so I guess it's similar to

6  what Mr. Buchal was saying, there was some sort of

7  temporal --

8 THE COURT:  And it conforms with my own

9  understanding.

10 MR. KALBAUGH:  Okay.

11 THE COURT:  So thank you for that.

12            And thank you for that.  What I want to

13  avoid is a situation where we're all operating from

14  different playbooks.  I understand why the order did

15  not go into enormous detail.  But it seems to me, I

16  think, we all understand what the order was intended

17  to mean and the question is whether the order has

18  been satisfied with what has already been produced

19  and the parties disagree with that and that's fine.

20            I have a couple questions for the State

21  with respect to that but we can wait until we get

22  there, although, Mr. Kalbaugh, you are on your feet,

23  so go ahead.

24 MR. KALBAUGH:  I did.  I just wanted to

25  put on the record to clarify, I guess, because I
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1  think the context could be important someday if

2  someone's going through the transcripts of whatever

3  happened here.

4            When we had the omnibus hearing, it was

5  right at the beginning of the COVID-19 pandemic --

6  very, very early in it -- and then after that,

7  things changed dramatically as far as court

8  operating procedures as far as Governor's orders,

9  things started shutting down, and also rioting

10  started happening on a nightly basis in Portland,

11  Oregon.  So there was a delay from my office in

12  trying to prepare a proposed order caused in a large

13  part by that.  But, eventually, Mr. Lee and I

14  eventually spoke on the phone and went through

15  detail and that kind of helped really get the ball

16  rolling.  So I do thank Mr. Lee for taking the reins

17  on that issue to try to keep that moving.

18            But that's -- for the record that's why

19  there was a delay in getting the order, actually

20  written order filed.

21 THE COURT:  Thank you, Mr. Kalbaugh.

22            Okay.  Thank you, everyone, for engaging

23  with my preliminary thoughts.

24            Mr. Buchal?

25 MR. BUCHAL:  Your Honor, may I address the
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1  Court seated?

2 THE COURT:  You may.  And if the mask is

3  proving deeply inconvenient, you're welcome to

4  remove it so long as you stay on your side of the --

5 MR. BUCHAL:  Okay.  Well, actually, I --

6  one of the issues in the case is the adequacy of the

7  bill of particulars.  It lists four police reports.

8  I have prepared the four police reports; they list

9  as sort of demonstrative exhibits --

10 (WHEREUPON, Defendant's Exhibit 1, Exhibit

11 2, Exhibit 3, and Exhibit 4 were marked for

12 identification.)

13 THE COURT:  Okay.

14 MR. BUCHAL:  -- for why we can't learn

15  anything from them.  If it's okay with Your Honor

16            I'll hand it up to the Clerk.

17 THE COURT:  That's fine.  You can hand it

18  to the Clerk.

19            Is there any objection to me receiving

20  those four exhibits for purposes of this hearing,

21  Mr. Kalbaugh?

22 MR. KALBAUGH:  In the context of the

23  State's general objection that it's inappropriate to

24  be going into the facts of the case and an issue

25  where we have what's essentially a demurrer which
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1  was already disallowed, the State's unclear as to

2  what effect, if any, a bill of particulars would

3  have.

4            But if it's essentially a supplemental

5  pleading of sorts, again we should be talking about

6  the charges.

7 THE COURT:  I think --

8 MR. KALBAUGH:  Not the substance of the

9  State's case as far as video, reports, witnesses or

10  what have you.

11 THE COURT:  I don't disagree with that

12  last notion.  I think where there's something of a

13  disconnect between the parties -- and since we're

14  here now let's talk about it now -- is I'm

15  understanding Mr. Buchal to say, look, Mr. Kalbaugh

16  sent me a thing called the bill of particulars that

17  purports to do what the Court's order said you have

18  to do, which is get it to some reasonable temporal

19  and geographic specificity so that we know something

20  or, more particularly, so that makes it Mr. Gibson

21  knows enough to know what he's defending himself

22  against.

23            In doing that, the State referenced in the

24  bill of particulars these PPB reports.  I assume

25  what Mr. Buchal is going to say is that's not enough
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1  to accomplish the thing that the Court said the

2  State has to do.  For that purpose, does the State

3  stand on its objection about extrinsic evidence?

4 MR. KALBAUGH:  Yes, the State's just going

5  to keep making that objection as we get into

6  extrinsic evidence.

7 THE COURT:  Okay.  Okay.  I am going to

8  receive Exhibits 1 through 4 as marked and as

9  provided by Mr. Buchal.

10 (WHEREUPON, Defendant's Exhibit 1, Exhibit

11 2, Exhiibit 3, and Exhibit 4 were received into

12 evidence.)

13 THE COURT:  I'm not making any ruling as

14  to what you said we'll make of them, but I will

15  receive them for purposes of this hearing.

16 MR. BUCHAL:  Thank you, Your Honor.

17            It seems appropriate to advise the Court

18  that we have filed a federal civil rights lawsuit

19  against the prosecutor.  Just by way of background

20  information, proceedings are now underway in federal

21  court to determine whether the conduct of the

22  prosecution here is egregious enough to invoke

23  federal jurisdiction.  There are issues about

24  Younger, (inaudible) statute and all of that.  The

25  case is moving fairly slowly.  There's discovery
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1  against the office that's been granted and now we

2  have a fight about that.  So that's something that's

3  playing out in the background, just so Your Honor

4  knows.

5 THE COURT:  Thank you, Mr. Buchal.

6 MR. BUCHAL:  We're here today because we

7  don't think the bill of particulars is sufficient to

8  provide either the minimal information necessary to

9  prepare for trial -- maybe I'll take this off so I'm

10  a little clearer on the record.

11 THE COURT:  That's fine.

12 MR. BUCHAL:  We're here today not just

13  because the bill of particulars is inadequate to

14  help us prepare for trial, but also because we think

15  that the cases that Mr. Kalbaugh has cited permit

16  the Court to consider questions of the First

17  Amendment and to consider the degree of specificity

18  as relating to the importance of the rights that are

19  being protected.

20            But the simple, the simple approach to

21  this morning is that the prosecutor has essentially

22  totally ignored Your Honor's order and has just said

23  look at the entire file and figure it out.

24            There's a related problem here, which is

25  that in the omnibus order there was also a motion to
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1  compel the State to provide statements of co-

2  defendants.  And at that time, the State had

3  volunteered to prepare an exhibit list that would

4  have those in it that would also provide more

5  particularity.  The State never did it.  I

6  understand that's not on the docket today, but

7  that's part of the reason we are in the problem that

8  we are in.

9            Now turning to what the prosecution has

10  disclosed, he has made reference to four police

11  reports.  Thanks to the miracle of technology, we

12  can quickly go through those reports and determine

13  that the first two of them, which I have,

14  unfortunately, numbered Exhibits 3 and 4, do not

15  contain any reference to Mr. Gibson at all, so we

16  don't get anything out of those.

17            Now the next police report is the one that

18  ends in 568.  That's Number 2.  I can put that on

19  the screen, quickly, and walk Your Honor through

20  where we see his name, if the Clerk wants to do

21  that.  We get to Number 2 and it concerns things

22  that happened earlier in the day, nowhere near Cider

23  Riot.

24            So we have a reference to some police

25  liaison telling Mr. Gibson to leave the area.  We
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1  have another reference to -- that's about it.

2            There's another reference to him, you

3  know, being unable to find his car and so forth and

4  so on, and a march down at the ice facility.  All of

5  this, this report really has nothing to do with

6  Cider Riot at all.  It's things that happened

7  differently.

8            It's telling, you know, it's talking about

9  how aggressive Antifa is and so forth and so on.

10            But as far as we can tell, this has

11  nothing to do with this.  There's an incident of Mr.

12  Gibson's hat being knocked off by someone during the

13  event.  That's a different event earlier in the day.

14            Really, this has nothing to do with

15  anything and that's about it.  So much for that one.

16            Now we finally get to the last police

17  report which I've, unfortunately, marked Exhibit 1,

18  and that one has some information in it.  It starts

19  out on page 24 with a witness named Heather Clark,

20  and Heather Clark says Gibson appeared intent on

21  provocation.

22            She says that he stood there and said

23  things like, "Do something."  Okay.  But this, to

24  us, doesn't provide us any notice of any riotous

25  conduct because he's standing there on the sidewalk
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1  livestreaming.

2            She recounts a conversation that she had

3  with Mr. Gibson, which is on tape, about, you know,

4  "Why are you here?  Why don't you just go away?"

5  That kind of thing.  Again, that's not -- we don't

6  get anything out of that in terms of understanding

7  what's going on.

8            If we go down to page 26, we see that

9  there's a witness called Mr. Saupe, who offers a

10  bunch of speculation.  He says Mr. Gibson decided

11  that the group would go over there.  It's our

12  contention at trial that someone else organized this

13  entire event and his understanding lacks any basis

14  in fact.

15            He says that Mr. Gibson intended to film

16  at Cider Riot.  And the funny part is, in the last

17  sentence of this paragraph, his sense was, Gibson

18  was there to cause a scene while others were going

19  to cause a fight.  So he was there to, you know,

20  document and so forth and so on.  That's what the

21  witness says in the police report.

22            The next thing that happens is down on

23  page 28 -- oh, there's a little bit here about there

24  was some yelling,   that when he and Kramer

25  allegedly hit the female with a baton, Mr. Gibson
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1  was upset with him.  But again, that's not -- it's

2  not riotous conduct.  It's just he's upset because

3  someone else has behaved in some particular fashion.

4            If we get out to page 28, footage reviewed

5  -- where is 28? -- we see that someone is throwing

6  an object and an unknown masked female attempted to

7  spray Mr. Gibson with pepper spray.  Again, that's

8  not riotous conduct by him; that's riotous conduct

9  by someone else.  If we go on to the next page, this

10  is a reference to some of the video.

11            We then have -- this is a section of the

12  police report where the police officer views the

13  video and writes it up.  And so here it says the

14  arrival sparked outrage and anger.  They demanded

15  that he leave.  Gibson points out he's standing on

16  the sidewalk.  There's a tense interaction and the

17  Antifa people start throwing liquid and a glass and

18  somebody sprays and so forth and so on.  But again,

19  no conduct by Gibson except standing there on the

20  sidewalk, which he's free to do as it says.

21            Now I'll go into this.  There's another --

22  there's some more about this conversation with Ms.

23  Clark.  Again, it's the same thing, confirming that

24  "What are you doing there?"  And it says nothing is

25  captured, which suggests Mr. Clark (sic) threatened
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1  Mr. Gibson or tried to use force against him.  But

2  again, that doesn't tell us anything.  Mr. Gibson,

3  by all appearances, just stands there.  That takes

4  us to page 29.

5            The last section of the police report that

6  -- I'm sorry.  There's a little bit here about two

7  other people who are fighting and Gibson telling

8  people to leave.  There's a section here about Mr.

9  Gibson was seen to restrain, retrain -- it says

10  retrain -- but you'll see that on the video and it's

11  just he's standing there and she charges and he

12  stands there.

13            So we don't see any conduct, any conduct

14  that's remotely riotous.  So yeah, she moved forward

15  and Gibson was standing there and it was blocked.

16  He didn't approach her or attack her or anything.

17  He apologized when she got hit.  He was angry at the

18  other people and he berated these other people for

19  essentially attacking a woman and there's some

20  discussion about that.  "Why did you do that?  Why

21  did you do that?"  Okay.  But none of this is

22  riotous conduct by him at all.  You will see in the

23  video that he's attempting to restrain acts of

24  violence by other on a repeated and relatively

25  continuous basis.
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1            The next part of the police report that

2  references Mr. Gibson is an interview of a man named

3  Mr. West, who is the videographer who was standing

4  there.  West says that Gibson is a leader but he

5  can't control people.  He said his plan was to go to

6  Cider Riot to seek a reaction; others were

7  explicitly looking for a fight.

8            The next page is there's a fight between

9  two other guys and it ends.  And the idea is that --

10  well, there was a fight between two other guys.  And

11  I'll show you that too.  Again, there's no riotous

12  conduct by Mr. Gibson.  What happens is a fight

13  breaks out between the Cider Riot Bar bouncer and

14  one of the people there and it threatens to escalate

15  with others jumping in.

16            And Mr. Gibson says, "Don't be violent.

17  Stay out of that."  You know, "Let the two of them

18  do what they're going to do, but you know, you stay

19  out of it.  So he's again attempting to deescalate.

20            And that's about it.  There's some

21  repetition of the idea that Mr. Gibson was "the one

22  in charge," but it's not his rally.  It's somebody

23  else's rally and he's just standing there doing what

24  he's doing.  There's no --

25 THE COURT:  And, therefore -- I accept
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1  everything you said and, therefore, what?

2 MR. BUCHAL:  Then, therefore, we have no

3  idea why he is accused of riot because he has not

4  personally engaged in violent and tumultuous conduct

5  causing grave risk of public alarm.

6 THE COURT:  So to the extent that what the

7  State filed says, the State's theory of guilt is

8  that the actions committed by each of the above-

9  referenced defendants is documented in -- and I

10  won't read the numbers, but -- the four police

11  reports and as recorded on video by one or more

12  sources, as documented in discovery that the State

13  of Oregon provided to the defendants, began no

14  earlier and ceased no later than the times

15  referenced in the video recordings and police

16  reports.

17            So to the extent what the State is saying

18  is that they'd understood the Court's order to say

19  you've got to provide some time boundaries for when

20  what you say was a riot occurred.  The State, I

21  think, if I read the bill of particulars, the State

22  is saying it didn't start any sooner than whenever

23  the earliest of, I think, what you said were labeled

24  3 and 4, the earliest in time police reports or

25  video and it doesn't end any later.
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1            So we, the State, are telling you, the

2  Defense, this is the time that we're going to be

3  talking about at trial.  To the extent what you've

4  explained, Mr. Buchal, and it makes sense to me, is

5  there's nothing in a police report that says Mr.

6  Gibson engaged in riot that would have the effect, I

7  suppose -- I don't -- part of the problem is I don't

8  know when the video times line up with the police

9  report times.

10            But to the extent that the earlier reports

11  don't allege that Mr. -- or don't lay out facts that

12  would support to anybody's reasonable mind a charge

13  of riot, that would have the effect of bringing

14  those time boundaries in yet further, right?

15 MR. BUCHAL:  I think, yeah, what we're

16  trying to do is pin down what is the riot and,

17  presumably, there's a time when it starts and stops.

18            We can't figure it out.

19 THE COURT:  Right.  And I think what the

20  Court's early order says is -- to the State is

21  you've got to narrow it down.  And what I'm

22  understanding your argument to be is, well, if you

23  look at what's been marked as 3 and 4, there's

24  nothing that looks like a riot in there, so we know

25  the window that the State has provided is too broad.
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1            Is that right?

2 MR. BUCHAL:  That's part of my argument,

3  yes.

4 THE COURT:  Okay.  What other use in

5  deciding this motion should I make of what you have

6  just walked me through other -- in addition to what

7  I've just identified which makes sense?

8 MR. BUCHAL:  The other part of it is that

9  -- and this is sort of the second part of the

10  argument after I showed you the facts, so it takes

11  some time to develop, but is that -- we don't have a

12  criminal procedure code in Oregon, okay, we have

13  common law.  And the cases go through piece by piece

14  and they find particular circumstances where greater

15  specificity is required for one reason or another.

16  And it may be because the Defendant did 30 different

17  things or whatever, you know, that's the one case.

18  But the important part is we are dealing here with

19  First Amendment rights and First Amendment rights of

20  some importance, I would say.  You know, we have a

21  man who was committed to the idea that he should go

22  there and he should say this is the Antifa hangout.

23  It's the Antifa bar.  This is a serious problem for

24  the city of Portland.  He was perfectly right.

25            As Mr. Kalbaugh says, we've now had 125
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1  nights of rioting by many of these same people, so

2  to speak.  And so he was trying to draw attention to

3  that and he was exercising his First Amendment

4  rights.  And there's a large body of federal law

5  which imposes upon judges the duty to say, well,

6  wait a minute.  If we've got somebody exercising

7  fundamental constitutional rights; we have to have

8  some sort of procedural protections in place to make

9  sure that those rights are adequately protected,

10  okay?  And it's our theory of the case is that Mr.

11  Gibson is innocent, okay, and that this is a gross

12  abuse of prosecutorial power for the purpose of

13  shutting him up.  And there's a whole body of facts

14  about that, you know, he's -- a big rally was

15  announced in Portland in August and this -- those

16  arrests came out, you know, right before any, even

17  before the grand jury was done or whatever.

18            I don't -- and going up right to this very

19  day where we have the prosecutor with a policy that

20  we can't prosecute riot cases, you know, we

21  presumptively will decline to prosecute any case

22  where riot is the only charge unless there's, you

23  know, real violence involved, and so we have a

24  prosecutor that is essentially legalizing riot by

25  Antifa and punishing as a felony a person who dares
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1  to criticize Antifa.  And so --

2 THE COURT:  So I accept that that's your

3  theory and that you are -- if I'm understanding you

4  correctly as it relates to this trial, Mr. Gibson's

5  concern is that at trial he's going to be -- that

6  the State is going to get up and say, "Look, he

7  committed riot."  And in pointing at those facts

8  that they're going to be pointing at things that, in

9  your view, are actually protected speech.

10 MR. BUCHAL:  That's all they've got to

11  point at, in my view.

12 THE COURT:  Okay.

13 MR. BUCHAL:  Yeah.

14 THE COURT:  I'm not hearing a lot of

15  confusion about where the riot is alleged to have

16  occurred.  I'm not hearing a lot of uncertainty as

17  to when it occurred.  What I think I'm interpreting,

18  but don't let me put words in your mouth, is you

19  want to know what is the thing he said or did or

20  both that the State's going to point to at trial,

21  turn to the jury and say, "Ladies and gentlemen,

22  that act is an act of riot."

23 MR. BUCHAL:  That would be ideal, but they

24  can identify it by times on a tape, which is what I

25  thought we would get is something that we could
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1  point at and then say, you know, then once we have

2  it narrowed down then we come back to Your Honor,

3  frankly, and say, look, you know, this is

4  preposterous.

5 THE COURT:  And what the State says in its

6  papers is if Mr. Gibson is worried that he is going

7  to be convicted on conduct, that cannot form the

8  basis of conviction because it is protected because

9  it is his right to engage in that conduct.  The time

10  to do that is at trial by making the State point out

11  what is the thing that they're going to tell the

12  jury was riot.

13            And at that point, when there's an

14  evidentiary record, that is the appropriate point

15  for Mr. Gibson to say to the Court that cannot --

16  the State having so elected, that cannot go to the

17  jury because it's protected, or to bring a motion

18  for a rest of judgment after if, in fact, the jury

19  returns a verdict.

20            That is to say, I've not heard the State,

21  I don't understand the State to be saying you aren't

22  entitled to that thing, but that you're not entitled

23  to it now through this mechanism.  That that is

24  something that has to be argued once there's an

25  evidentiary record at trial and once the State is
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1  compelled, as I believe they -- I agree with the

2  State's notion.

3            The State is going to have to tell a judge

4  at some point, "Here's what we're going to say to

5  the jury is the conduct on which -- for which they

6  should find Mr. Gibson guilty."  That the State will

7  at some point have to elect that, but that's not

8  what a bill of particulars does.  This is not the

9  time for that.

10            What, if any, response -- that was sort of

11  long winded.  I can narrow it down if you want, but

12  I think you're tracking it.

13 MR. BUCHAL:  And I guess my argument is

14  that it is fatally defective as a matter of federal

15  constitutional law, if not Oregon constitutional

16  law, to require Mr. Gibson to go through the entire

17  trial before being able to present that argument.

18  It does not adequately vindicate First Amendment

19  rights and it creates all kinds of practical

20  problems because their position is, flatly, let's

21  just show the whole tape, okay?  Because what's

22  really going on here is that we have -- we live in a

23  time of sort of hysteria in Portland against Mr.

24  Gibson and against the views he represents.

25            And I don't make that charge lightly.  I
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1  mean that the Proud Boys had a rally up in Delta

2  Park two weeks ago and the Governor created a state

3  of emergency under Chapter 401, the same chapter she

4  used for the COVID epidemic about widespread loss of

5  life threatened, okay.

6            So we have a climate of hysteria in the

7  community and we have jurors and prosecutors who

8  believe, evidently, that for Mr. Gibson to walk up

9  to the Antifa bar and say, "Look at Antifa.  This is

10  the Antifa bar," that that itself is violent and

11  tumultuous conduct, will cause a grave risk of

12  public alarm, okay, and that is clearly not

13  sufficient.

14 THE COURT:  But the problem with that

15  approach in doing it now is that there is no

16  evidentiary record.  If that's the record, if that's

17  the entirety of the record produced at trial, you've

18  got a point.  But we don't have a record.  There is

19  no witness testimony that has said this is what

20  happened, this is what I saw, this is what I did.

21  There are no videos admitted into evidence or

22  excluded from evidence that would read on that.  And

23  there have been no -- in the absence of a -- the

24  State, I continue to believe, is obliged to tell Mr.

25  Gibson, here's the thing we think you did.  How do
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1  they do that?  Well, there's an indictment that says

2  here's the act we think you committed.

3            And I did require them to narrow down the

4  time and I think we're going to get to a point where

5  I'm probably going to require the place just to

6  remove any shadow of doubt.  But beyond that, the

7  State is not obliged and cannot, of course, in the

8  absence of witnesses and exhibits being admitted,

9  establish an evidentiary record, which is why the

10  State says, I think -- and again, I agree with the

11  notion that the State has to choose.

12            The State is going to have to tell a

13  judge, this is the thing that the jury has to find

14  Mr. Gibson did, at which point that Mr. Gibson has

15  the opportunity to argue to a judge that that is not

16  a thing that can serve as --that is not an act that

17  can serve as the basis of conviction, and can argue

18  on the merits if it wants to that that's not a thing

19  that Mr. Gibson did.

20            But you are, right now, telling me what

21  you think the evidence will be.  You might be right.

22  I'm not discounting that.  But in the absence of a

23  record, telling the State to say with specificity,

24  this is the evidence we're going to point to when

25  that evidence has not been introduced and who knows
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1  whether it's admissible or not, I think that is why

2  the vehicle and the timing doesn't feel right.

3 MR. BUCHAL:  Well, I have to say that for

4  purposes of today it was our goal to get it narrowed

5  down to some specific -- I thought that what we

6  would get is, here's the video.  Just look at from

7  here to here on the video.  Okay.  Then we would be

8  in a universe where -- and let's say we had the

9  exhibit list, okay.  So now we've got the exhibit

10  list.  We've got the video.  It's all there.

11  At that point, my pitch will be again that if you

12  read State v. Payne, in cases like that it says,

13  look, we've got no criminal procedure statute here,

14  okay.  It's up to the judges to use common law to

15  devise procedures that make sense.  And my pitch

16  will then be, okay, in order to protect the

17  fundamental constitutional rights here and rein in

18  what we see as a gross abuse of power now that

19  they've given us their exhibit list and now that

20  they've told us it's from here to here on the tape,

21  this is it.  Watch the tape.  There's nothing there.

22            And it's if you don't have a procedure

23  that protects free speech in that way that that is a

24  fatal constitutional defect and that's --

25 THE COURT:  And, in your view, I don't
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1  want to -- I understand that's not what you're

2  urging now, so I don't want to go too far down this

3  road.  But the vehicle with which I'm most familiar

4  when the Defense does not believe that the State has

5  put on evidence that can support a conviction, the

6  procedure for that is usually the State at trial

7  would put on its evidence and at the close of the

8  State's case there would be a motion for judgment of

9  acquittal on the basis that there was no evidence

10  from which a jury reasonably could or would be

11  entitled to find guilt.

12            I'm hearing you say you think there should

13  be a vehicle ahead of that.

14 MR. BUCHAL:  Yeah.  I'm saying that

15  because of the fundamental constitutional rights

16  involved that the Constitution requires that level

17  of procedure.

18 THE COURT:  Okay.

19 MR. BUCHAL:  And not just, you know, have

20  a person go through the whole, you know, trouble and

21  expense of trial when it's -- because it's an

22  awesome power of the State to attack those with whom

23  it politically disagrees.  And --

24 THE COURT:  Okay.  And that because of the

25  chilling effect that might flow --
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1 MR. BUCHAL:  Yeah.

2 THE COURT:  -- from the mere act of a

3  prosecution.

4 MR. BUCHAL:  I wouldn't -- for those who

5  are about to be facing a felony charge, I mean, I

6  guess it's a little more than a mere act to them.

7 THE COURT:  Okay.  No, I mean the burden

8  of defending a criminal case --

9 MR. BUCHAL:  Yeah.

10 THE COURT:  -- from someone --

11 MR. BUCHAL:  It's horrendously expensive.

12  And in this context where the evidence is the videos

13  and -- it's abusive and we think it needs to be

14  dealt with.

15 THE COURT:  Okay.

16 MR. BUCHAL:  And I was -- I'm fully --

17 THE COURT:  And, to your mind, the reason

18  you're urging this motion is because you don't have

19  -- you've not been provided with what you think you

20  need to urge that subsequent motion.

21 MR. BUCHAL:  I could urge it today.  I

22  could walk you through the video.

23 THE COURT:  Okay.

24 MR. BUCHAL:  I'm prepared and I was going

25  to show you sort of the highlights in where Mr.
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1  Gibson asking a guitar player to sing a peace song.

2 THE COURT:  Okay.

3 MR. BUCHAL:  We have these two people

4  start to fight and him breaking up the fight.  We

5  have, you know, him being pepper sprayed and

6  physically attacked and kicked and punched and he

7  never does anything.  And I have all that video here

8  with me now and I'm hooked up to the screen, and I

9  was going to show it to you because I wanted Your

10  Honor to see that in the bill of particulars that

11  they've provided just saying go look in the video

12  somewhere, well, we have.

13            And I would show you one, two, three

14  excerpts from three or four different angles of

15  video.

16 THE COURT:  But the point -- forgive me.

17  The point of those excerpts would be you saying we

18  still don't know what the State --

19 MR. BUCHAL:  Yeah.

20 THE COURT:  -- believes to be the riot.

21 MR. BUCHAL:  Now I don't -- I wouldn't say

22  we don't.  I know what they believe to be the riot,

23  I think.  I mean what I think they believe to be the

24  riot is he's Joey Gibson and if he goes to the

25  Antifa bar and starts livestreaming them, that's
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1  riot.  And that -- but in my world --

2 THE COURT:  But that's -- right.

3 MR. BUCHAL:  Yeah.  We don't know what's

4  constitutionally permissible --

5 THE COURT:  I hear that.  Okay.  Where the

6  struggle, I think, is -- and this was helpful and I

7  appreciate you helping me get to it -- is the

8  purpose of the demurrer, the reason I required the

9  State to provide some narrowing down is so that Mr.

10  Gibson could look at a reasonable universe of things

11  he did and say, okay, this is how I will defend that

12  conduct.

13            To the extent that Mr. Gibson doesn't know

14  what the State is going to point to, that's one

15  problem.  He's entitled to know before he walks into

16  a courtroom.  In general terms, here's what the

17  State is alleging I did and here's when I did it --

18  I'm alleged to have done it -- and probably where

19  I'm alleged to have done it.  That is a separate

20  issue from whether those things can constitute a

21  crime when laid against Mr. Gibson's constitutional

22  rights.

23            I'm not sure that there is an actual --

24  that there is actual confusion having heard you --

25  and I appreciate you walking me through it -- about
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1  what -- that is to say, if I required you to get up

2  right now, Mr. Buchal, and say, tell me what you

3  think the State thinks Mr. Gibson did that's riot, I

4  think you'd be able to do that with some amount of

5  confidence, correct?

6 MR. BUCHAL:  I think their contention is,

7  you know, from the minute he showed up to the minute

8  he left that was all riot.

9 THE COURT:  Okay.

10 MR. BUCHAL:  I think that's --

11 THE COURT:  At this location.

12 MR. BUCHAL:  At this location, right.

13 THE COURT:  Okay.  Okay.

14 MR. BUCHAL:  And that's, you know, in our

15  view, preposterous.

16 THE COURT:  Sure.  And that -- and sure in

17  the sense that I understand your view is this case

18  is defensible and I understand your view that the

19  case is more than defensible.

20 MR. BUCHAL:  Well.

21 THE COURT:  That it represents something

22  bigger.

23            I'm not sure that me giving -- I don't

24  know that I can give you the relief you're asking

25  for on this motion.  But even if I could, that
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1  relief wouldn't change any of those things, right?

2 MR. BUCHAL:  I don't know.  If you order

3  them to do what you told them to do last time, maybe

4  we'll get something that's a little bit narrowed

5  down.  I don't know.

6 THE COURT:  But even if it's narrowed

7  down, it's just a subset of what you -- you know --

8  your view is even the larger category of things.

9  There's nothing in there that you believe

10  constitutes riot and, indeed, you believe there's

11  nothing that constitutionally could constitute riot

12  in view of Mr. Gibson's --

13 MR. BUCHAL:  Rights.

14 THE COURT:  Cutting that window down, your

15  view of that isn't going to change.

16 MR. BUCHAL:  No, but it will make your job

17  easier when I come back and say --

18 THE COURT:  Okay.

19 MR. BUCHAL:  -- now, you know, we say as a

20  matter of constitutional law that you have to

21  provide a pretrial remedy here and it's easy to do

22  because we've got it cut down.

23 THE COURT:  Okay.  Okay.  I think I now

24  have a better understanding and so I appreciate it.

25  Let me hear from the State briefly.  I'm not going
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1  to cut you off.  I'll circle back to the extent that

2  there's more you want to tell me, Mr. Buchal.

3            So, Mr. Kalbaugh, I take Mr. Buchal's

4  initial point to be -- and this may be -- I don't

5  know whether this is a function of one bill being

6  filed for many defendants, but the window as it

7  relates to Mr. Gibson, I think, if I understand the

8  State's theory from our earlier hearing -- though

9  the indictment doesn't read this way, necessarily --

10  that the State is not alleging that earlier conduct

11  that happened away from the Cider Riot location

12  constituted riot, correct?

13 MR. KALBAUGH:  Correct.

14 THE COURT:  It's intending to prove at

15  trial a single act of riot at a single location at a

16  single time.

17 MR. KALBAUGH:  That's correct, Your Honor.

18 THE COURT:  Okay.

19 MR. KALBAUGH:  And if it helps, the

20  State's -- and I might be wrong, but I suspect when

21  Counsel, when Defense Counsel files their motions,

22  there's very little authority cited for anything.

23  And the reason I brought it up is not to, you know,

24  pick at them.  It makes it hard for the State to

25  respond because I'm not sure where they're going.
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1            If they look -- there's been a lot of

2  discussion from Mr. Buchal about riotous conduct.

3  That's not a term of art.  Under Oregon, when you

4  look at the riot statute and you look at the case

5  law that explains what it means to have tumultuous

6  and violent conduct, we have State v. Hicks.  And

7  State v. Hicks goes into the idea that the language

8  is designed to imply terrorist mob behavior

9  involving ominous threats of personal injury and

10  property damage.

11            We then have another case that looks at

12  what does it mean to participate with, what does it

13  mean to engage in, and then what are the sufficiency

14  of evidence as far as do you have to have physical

15  contact.  That's State ex rel v. Saechao.  That's a

16  2000 case, and I can provide the cites if everyone

17  wants them.

18            The reason I'm saying this, Judge, is a

19  lot of the arguments I hear Mr. Buchal make are

20  because when he says, Hey, there's no video that

21  shows Mr. Gibson punching anyone -- well, the case

22  law says I don't have to have that.

23 THE COURT:  I understand, and I'm not

24  going to engage with that.

25 MR. KALBAUGH:  Okay.
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1 THE COURT:  At this time, on this hearing.

2  But my -- and I'm sorry to retread ground that I

3  think we've already traveled, but I think the point

4  that I was trying to make in our discussion at the

5  March hearing and in entering the order is a lot of

6  stuff happened that day.  And the police reports

7  that Mr. Buchal has provided cover a long period of

8  time and multiple locations.

9 MR. KALBAUGH:  And it does.  And to

10  clarify, though, Judge, the video, which Mr. Buchal

11  provided which Your Honor has not been able to view

12  because of the issues with viruses and having to

13  have things scanned or whatever, actually narrows it

14  down to the incident at the Cider Riot, which is

15  when he says he's knows what our theory is, he's

16  hoping he doesn't.

17 THE COURT:  Right.  I'm not trying to

18  quibble.

19 MR. KALBAUGH:  Yeah.

20 THE COURT:  But the bill of particulars

21  references the police reports and the videos, and

22  uses the conjunctive "and," right, so it covers,

23  actually, the entire expanse of the day.

24 MR. KALBAUGH:  And as a pleading document,

25  the State would generally plead in the conjunctive
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1  form.

2 THE COURT:  I understand.

3 MR. KALBAUGH:  Yes.

4 THE COURT:  But the point last time and

5  notwithstanding your well-taken arguments in your

6  briefing this time, which I read with interest and

7  makes sense to me, if the answer to Mr. Gibson is

8  you're right -- well, the Court says you're right.

9  The indictment charging it is happening on this day

10  is just covering too much for you to know what

11  you're defending against.  So look at all the police

12  reports and the videos, take the first in time of

13  those things all the way to the last in time of

14  those things and your riot is in there.

15            To the extent Mr. Buchal's point is, we

16  have not accomplished a great deal there, that seems

17  a fair point.  To the extent that what you're

18  telling me now is as it relates to the sole charge

19  against Mr. Gibson, that is limited to the -- when

20  he was at the Cider Riot location.

21            And I think I heard you say -- though I

22  don't mean to put words in your mouth, so don't

23  agree, and I know you won't, if you don't -- but

24  it's on Exhibit C to Mr. Buchal's motion, it is on

25  this video.  The riot happens during the time of,
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1  whether or not it's shown, it happens during the

2  time that is on this video.  You will agree with me

3  that's a much shorter window.

4 MR. KALBAUGH:  And just to be clear,

5  Judge, the video Your Honor is holding up, I

6  believe, is the 27-minute livestream from Joey

7  Gibson; is that correct?  That the State provided to

8  Defense in discovery?

9 MR. BUCHAL:  Yes.

10 MR. KALBAUGH:  So that we're talking about

11  -- make sure that we're talking about the same one I

12  looked at.

13 THE COURT:  Yeah.  No, no.  I appreciate

14  it very much.  So you can see that those two things

15  are very different.

16 MR. KALBAUGH:  I can, Your Honor.  But the

17  reason I am cautious with writing a bill of

18  particulars is because, one, it's -- I'm not going

19  to say it doesn't exist in Oregon.  It is referenced

20  as dicta in the Bronson James opinion that we've

21  been discussing.

22 THE COURT:  Right.

23 MR. KALBAUGH:  However, I've been

24  practicing law since 2006 and have not encountered

25  one, and it's unclear to me what effect, if any,
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1  that document would have on my pleadings.  And I

2  don't want to find myself in a situation at trial

3  where now evidence that may be relevant for some

4  purpose is no longer relevant because of this bill

5  of particulars which is acting as some sort of

6  supplemental pleading and hamstringing my case.

7 THE COURT:  I understand.

8 MR. KALBAUGH:  Yes.

9 THE COURT:  What I am trying to get to --

10  I do not believe, ultimately, that Mr. Buchal is

11  entitled to hear from the State, this is the exact

12  act that we think constitutes riot because there is

13  no evidentiary record and because I don't know what

14  the evidence is going to be.  You might know what

15  you think it's going to be.  Mr. Buchal might know

16  what he thinks it's going to be.

17            But it would be preposterous, I think, to

18  require the State to say this three-second thing is

19  the crime at this point.  I do think the State will

20  need to do that at some point before a jury is

21  instructed.

22 MR. KALBAUGH:  To the extent, Your Honor,

23  just to be clear that --

24 THE COURT:  But --

25 MR. KALBAUGH:  Oh, sorry, Judge.  Keep on
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1  talking.

2 THE COURT:  -- what I think is better

3  taken is Mr. Gibson's right, whether you call it a

4  bill of particulars or something else, to know what

5  is the general thing he's defending himself against.

6  Is it something that happened at 10 in the morning?

7  When you were talking about a single act and it is

8  charged over the course of an entire day -- and I

9  know I'm retreading ground -- did it happen at 10 in

10  the morning?  Did it happen at noon?  Did it happen

11  at his house?  Did it happen at Cider Riot?  Right?

12  That was my intent in the earlier order.

13            What I'm hearing you say now is largely

14  the same thing you said earlier, which is, no, we

15  believe the crime, Mr. Gibson's crime, occurred at

16  Cider Riot at the time that he was there, that

17  everybody knows he was there.

18 MR. KALBAUGH:  And largely encapsulated by

19  his own livestream which Defense has provided as an

20  exhibit and the State says --

21 THE COURT:  Okay.

22 MR. KALBAUGH:  -- if two parties look at a

23  video and whether it's an embezzlement or whether

24  it's an assault or whether it's a riot, and the

25  Defense says, "I don't see the crime," and the State
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1  says, "I do see a crime," that's why we have a jury.

2 THE COURT:  I hear you.  But Mr. Gibson,

3  again, I believe whether it's a bill of particulars

4  or if it's some more appropriately entitled vehicle,

5  I think he's entitled to know pretrial what's he's -

6  - enough to make a reasonable defense to investigate

7  to seek out witnesses to do all of those things.

8 MR. KALBAUGH:  And I agree he's entitled

9  to it and he knows, because he submitted the

10  evidence to the Court with his motion.

11 THE COURT:  Okay.  Is the State at this

12  time representing that it believe -- that the riot

13  it intends to prove took place at Cider Riot on --

14 MR. KALBAUGH:  The day listed on the

15  indictment.

16 THE COURT:  -- May 1st, 2019?

17 MR. KALBAUGH:  Yes, Your Honor.

18 THE COURT:  Okay.  Is the State aware of

19  any occasion on that day -- is the State aware of

20  only one time that Mr. Gibson was present at Cider

21  Riot on that day?

22 MR. KALBAUGH:  Yes.  The State is not -- I

23  don't believe Mr. Gibson frequents Cider Riot and

24  was there in the morning at opening or anything.

25 THE COURT:  Okay.  And the State has
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1  produced discovery relating to what it believes is

2  the one time Mr. Gibson was at Cider Riot that day.

3 MR. KALBAUGH:  Correct.

4 THE COURT:  And the State is not intending

5  to prove riot at any other location or at any other

6  time other than at Cider Riot when Mr. Gibson was

7  there?

8 MR. KALBAUGH:  And the immediate approach

9  and departure from there.  But yes, Your Honor.

10 THE COURT:  Okay.  That does more than the

11  bill of particulars does.  And --

12 MR. KALBAUGH:  Can we then say that the

13  bill of particulars has been amended by the

14  conversation on the record?  Because if I write it

15  again, I have a feeling we'll be back before Your

16  Honor because it's still not right.

17 THE COURT:  I understand.  I understand.

18            The State is willing to be bound to the

19  colloquy that we just had in this case?

20 MR. KALBAUGH:  In what sense, Your Honor,

21  because again, we get back to --

22 THE COURT:  In the sense that it will not

23  be -- it is declaiming any right to prosecute Mr.

24  Gibson for riot in this case at any other location

25  or at any other time other than at and in the
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1  environs of Cider Riot at the time of the -- at a

2  time commensurate with the discovery that has been

3  produced.

4 MR. KALBAUGH:  And I think a better way to

5  answer that question, Your Honor, is the State is

6  always bound by the evidence presented to the grand

7  jury and the deliberations and indictments that come

8  out of that, the true bill.  So rather than speak

9  for the grand jury --

10 THE COURT:  But --

11 MR. KALBAUGH:  -- the State will say that

12  the evidence presented to the grand jury focuses on

13  the riot that occurred at the location which, for

14  better or worse, is named Cider Riot and the

15  immediate approach and departure from that location

16  on May 1st, 2019.

17 THE COURT:  Okay.  So to the extent that

18  there are police reports listed in the State's

19  filing that do not take place in that location, the

20  State is not going to allege in this case that Mr.

21  Gibson engaged in riot at those other times in those

22  other locations.

23 MR. KALBAUGH:  Correct, Your Honor.  But

24  as with any police report, as Your Honor knows,

25  there can be relevant information in a report that
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1  may relate back.

2 THE COURT:  Without question.

3 MR. KALBAUGH:  Yes.

4 THE COURT:  But Mr. Gibson is not going to

5  have to defend himself against a charge of riot from

6  those other times in those other places in this

7  case.

8 MR. KALBAUGH:  Correct.  No, I don't have

9  any reason.  I am not charging Mr. Gibson.  The

10  grand jury did not issue a true bill against Mr.

11  Gibson for anything that may have occurred elsewhere

12  that day.

13 THE COURT:  Okay.

14 MR. KALBAUGH:  Whether something did or

15  not, I don't know.

16 THE COURT:  So, Mr. Buchal, I think then

17  you've got with that understanding, I think you now

18  have the thing that I intended you to have, which is

19  the location and the time period in which Mr. -- the

20  State intends to prove that Mr. Gibson committed the

21  charged crime.  I think that provides Mr. Gibson

22  with a sufficient basis to defend himself.

23 MR. BUCHAL:  We would have what Your Honor

24  ordered last time if the prosecution would say that

25  the time interval is the time interval on Exhibit C.
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1  What Your Honor ordered them to do was produce a

2  time interval.  They have not shown good cause for

3  overturning Your Honor's order and these things

4  about oh, the approach there and afterwards, and

5  it's mushy.

6            And Your Honor had a nice clear order and

7  the order was, give them the time it started, give

8  them the time it stopped.  I gave them Exhibit C.

9            We have Exhibit C in front of us that has

10  a start time.  It's right before he gets there and

11  it's right at the end.  If they live with Exhibit C,

12  then they will have complied with your order.

13            Otherwise, they're mushing up the edges in

14  ways that I anticipate may be used against us in the

15  future and they've offered no good cause for

16  wriggling out of what Your Honor ordered last time.

17 THE COURT:  And, Mr. Kalbaugh, I heard you

18  resist the notion that you can or should be pinned

19  down to say that the act of riot began and was

20  completed within what I think what you agree -- I

21  think you and Mr. Buchal agree about what Exhibit C

22  is, so I'll just say I heard you resist the notion

23  that you can or should be required to say that the -

24  - whether or not the act of riot began and ended

25  within the time period covered by Exhibit C.

Exhibit 4, pg. 47 of 81



Hearing State of Oregon v Gibson     October 23, 2020     NDT Assgn # 35662-1      Page 48

1 MR. KALBAUGH:  Well, correct, because I

2  don't know if this, you know, that --

3 THE COURT:  Yep.

4 MR. KALBAUGH:  -- it would be wonderful if

5  a Defendant could simply say, "Well, here's the

6  State's case.  I'm going to present it and therefore

7  I win."  That's what Mr. Buchal's attempting to do.

8 MR. BUCHAL:  No.  Not at all.  Not at all.

9 MR. KALBAUGH:  So the State has provided

10  Mr. Buchal with all of the discovery.  We have now

11  narrowed it down pursuant to the Court's order.  And

12  the Court's order as documented on the August 26th

13  filing, which is titled Order Regarding March 6,

14  2020 Omnibus Hearing, the State has complied with

15  the terms of that order.

16            If Mr. Buchal is referring to Your Honor's

17  oral orders in court -- and Your Honor made those

18  orders; Your Honor can decide whether what's written

19  in paragraph 4 accurately reflects that.

20 THE COURT:  Simpler question, Mr.

21  Kalbaugh.

22            Is the State resistant to the notion that

23  the riot occurred -- began and was completed in its

24  entirety between the time that Mr. Gibson walks up

25  to Cider Riot and the time Mr. Gibson is known --
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1  because I don't think there's any dispute on these

2  facts -- and the time Mr. Gibson departs Cider Riot?

3 MR. KALBAUGH:  Is the State -- so I would

4  refer for charges against Mr. Gibson --

5 THE COURT:  Right.

6 MR. KALBAUGH:  -- the reason I referenced

7  the other co-defendants in mine --

8 THE COURT:  Sure.

9 MR. KALBAUGH:  -- because they're all

10  charged with identical counts of riot.

11 THE COURT:  I understand.

12 MR. KALBAUGH:  Some began earlier than

13  later, but.

14 THE COURT:  But what I'm hearing on behalf

15  of Mr. Gibson is -- and I'm not saying the State is

16  required to do this.  I'm really asking a question -

17  - is that, look, this video is Mr. Gibson -- I'm

18  accepting the representation.  This is Mr. Gibson's

19  footage where he -- and it begins when he is walking

20  up to Cider Riot and it ends when he is walking away

21  from Cider Riot.

22 MR. KALBAUGH:  Yes.  Yes.

23 THE COURT:  And if only the State would

24  agree that the riot occurred and was completed in

25  between those two times, Mr. Gibson is content.
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1 MR. KALBAUGH:  Is that what Mr. Gibson is

2  representing?

3 THE COURT:  I believe that's exactly what

4  I was just told.

5 MR. KALBAUGH:  If that's what Mr. Gibson

6  says, if that's what we're talking about, yes.  The

7  State is not prosecuting Mr. Gibson for anything

8  else he may have done that day.  And he captured the

9  bulk of it in his livestream video.

10 THE COURT:  I'm not saying it has to

11  appear on the video.  I'm just saying the time on

12  either side.

13 MR. BUCHAL:  Yeah.  Yeah.

14 MR. KALBAUGH:  And to the extent that --

15  and again, Judge, I'm trying to do this at arm's

16  length.  I don't want to find myself hemmed in with

17  some sort of issue about the timestamp on the video

18  whether it's accurate, whether it's not.

19 THE COURT:  I understand.

20 MR. KALBAUGH:  On that day in question,

21  the events that are recorded by Mr. Gibson himself

22  on that livestream video are going to get him

23  convicted of riot.

24 THE COURT:  Okay.  And it is only the acts

25  that he committed while at or near, you know, while
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1  at or standing nearby Cider Riot that the State is

2  pursuing.

3 MR. KALBAUGH:  Yes, Your Honor.

4 THE COURT:  With respect to Mr. Gibson.

5 MR. KALBAUGH:  Yes, Your Honor.

6 THE COURT:  Okay.

7            Mr. Buchal, I think you have what you've

8  asked for.

9 MR. BUCHAL:  I think for future purposes

10  it ought to be memorialized in an amended bill of

11  particulars.

12 THE COURT:  I take the State's concerns

13  about that seriously.

14 MR. KALBAUGH:  Thank you, Your Honor.

15 THE COURT:  We have the record of this

16  hearing.  If the State attempted or if the State

17  were to attempt to allege that Mr. Gibson engaged in

18  riot outside of the time period and the location

19  that Mr. Kalbaugh has agreed to today, I think you

20  have a sufficient record to preclude that evidence

21  at trial.

22            Mr. Gibson has been notified that that is

23  the only act or riot the State is seeking to prove.

24 MR. KALBAUGH:  I need to clarify, Your

25  Honor.
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1 THE COURT:  Go ahead.

2 MR. KALBAUGH:  If there is evident -- you

3  just said that evidence would be precluded at trial.

4  If there is evidence from earlier in the day or

5  later in the day that's relevant it doesn't mean

6  that our theory is that he was rioting earlier, but

7  it may come in at trial.  So I want to make sure

8  there's no issue --

9 THE COURT:  That's -- yeah.  That's not

10  what I said.  It's certainly not what I intended to

11  say.

12 MR. KALBAUGH:  Thank you, Your Honor.

13 THE COURT:  I don't think it's what I

14  said.  But let me do this affirmatively.  I have

15  accepted the State's representation and the State

16  will be held to it that the act of riot it has

17  charged and -- that the grand jury charge and that

18  the State intends to prove occurred at or around

19  Cider Riot when Mr. Gibson was there on May 1st,

20  2019.  I believe the State is precluded from trying

21  to prove any other act or riot or that Mr. Gibson

22  committed the charged act at any other place at any

23  other time.

24 MR. KALBAUGH:  In this prosecution,

25  obviously.
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1 THE COURT:  In this case.

2 MR. KALBAUGH:  Right.

3 THE COURT:  As alleged by the grand jury

4  in this case.  I think that provides sufficient

5  specificity for Mr. Gibson to prepare his defense at

6  trial and to bring whatever pretrial motions he

7  seeks.

8            Is there anything else for the record?

9 MR. BUCHAL:  I would like to raise the

10  issue of the exhibit list because they did promise

11  to do it back on March 6th.  It's now six months

12  later, seven months later.  We don't have it.  It's

13  very important for us to get that.  I think it would

14  be appropriate for Your Honor to set a deadline for

15  getting that done so that we don't have to refile

16  the co-defendant's statement of motion and go

17  through that all again.

18 THE COURT:  I'm not going to give you an

19  order today because it wasn't noticed and the State

20  hasn't had time to prepare.  So that may be

21  something that's formally -- I'm happy to talk about

22  it.

23 MR. BUCHAL:  Okay.

24 THE COURT:  So I understand the concern.

25 MR. BUCHAL:  All right.  And in terms of
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1  what we're talking about, I heard Your Honor say

2  that at some point the State was going to have to

3  take this chunk of time in Exhibit C and say, you

4  know, this is what we're charging.  And from my

5  perspective, it doesn't make very much practical

6  sense at all to try and do that in the middle of a

7  jury trial.

8 THE COURT:  What I -- I'm not making a

9  ruling on this point, but my point was the State

10  needs to do that before the jury is charged so that

11  the jury knows what is the thing it should be

12  considering and so that once the jury reaches a

13  verdict we all know that all of the jurors were

14  thinking about the same alleged act.  That's the

15  purpose of doing that.

16 MR. BUCHAL:  Right.  And the next motion

17  that you will see from us will say in substance, if

18  maybe he'll give us the exhibit list, maybe he

19  won't, but that once we have the exhibit list and we

20  have the universe of videos that at that point the

21  Constitution requires that we engage in this

22  exercise before putting him to the -- and I will

23  brief that and --

24 THE COURT:  I will certainly hear that.  I

25  will hear whatever motion you wish to --
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1 MR. BUCHAL:  Yeah, that's -- okay.  Sure.

2  Thank you.

3 MR. KALBAUGH:  When it's appropriate and

4  we're in front of a jury and we have to do a motion

5  to elect, the State will certainly comply with

6  Oregon law on that and we will also comply with

7  State v. Saechao in which we discuss the conduct as

8  a whole.

9 THE COURT:  I understand.

10 MR. HUGHEY:  The one other thing I wanted

11  to ask that the Court put on the record -- I believe

12  this is what the Court was expressing -- is that

13  while the incident that is alleged in the charging

14  instrument is confined the way the Court as

15  described, the Court is in no way restricting the

16  admissible evidence to that period.

17 THE COURT:  Absolutely not.  And I

18  absolutely agree with what Mr. Hughey has said.

19 MR. HUGHEY:  Thank you, Your Honor.

20 MR. KALBAUGH:  He's very eloquent.

21            As far as, Your Honor, the issue of this

22  exhibit list, I want to put on the record that call

23  was this morning where we were trying to pick new

24  dates.  The trial's been set over.  We are still in

25  the middle of COVID-19.  All four co-defendants are
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1  currently out of custody.  The presiding judge is

2  not currently setting out of custody cases for

3  trial.

4            And, currently, we are anticipating

5  setting a new trial date.  It looks like it's going

6  to be mid-February at the earliest.  There were a

7  number of dates floated.  We're waiting for all the

8  different attorneys to respond so that we can go

9  back to Judge Bushong next week and let him know

10  when this is.  So the reason I say --

11 THE COURT:  No date was set at call?

12 MR. KALBAUGH:  No date was set today.  It

13  was carried a week.

14 THE COURT:  Okay.

15 MR. KALBAUGH:  And the reason I say all

16  this is Your Honor did not order the State to

17  produce an exhibit list, but you said it would be

18  very professional for you to do so and it's probably

19  a good idea so that we can figure out these issues

20  if there are any Bruton issues and decide that ahead

21  of time, and the State agreed.  But as far as a

22  trial that's set in February, it's now October, an

23  exhibit list cannot be prepared.  I'll do it in

24  advance of trial, but I'm not going to do it six

25  months in advance of trial.  I have a lot of cases
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1  that I have to deal with the work flow.

2            So it's not to frustrate Defense, but

3  Defense needs to understand that it's highly unusual

4  except in murder cases where the State has a murder

5  bail hearing where we would have an exhibit list

6  early.  But we generally don't as a matter of

7  practice in Multnomah County.

8            It may be different elsewhere, but in

9  Multnomah County, Defense would be hard pressed to

10  find any practitioner who appears frequently in

11  Multnomah County who says we routinely get exhibit

12  lists months and months and months ahead of trial.

13  I just wanted to put that on the record for

14  probative clarity on that issue.

15 THE COURT:  Okay.  The record is made.

16  This motion is not -- the issue is not properly

17  before me; I'm not going to rule either way.  But

18  hopefully the exchange was useful.

19            Mr. Buchal?

20 MR. BUCHAL:  All I would say is this is

21  not like most cases in Multnomah County.  This is a

22  case where, in our view, the prosecutor has

23  forcefully abused their authority to chill First

24  Amendment speech in highly unusual conduct and they

25  volunteered to do it months ago.
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1            And so we'll get it back teed up in front

2  of Your Honor in another way, but --

3 THE COURT:  Okay.

4 MR. BUCHAL:  -- I'd just respond to that.

5 MR. KALBAUGH:  This is exactly like other

6  cases in Multnomah County.  Thank you, Your Honor.

7 THE COURT:  Okay.  Thank you all.  We can

8  go off the record.

9 (WHEREUPON, the proceedings were concluded

10 at 12:02 p.m.)

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Portland Police Bureau CASE NUMBER

GO 42 2019-141483

PRINTED ON: 08/14/2019     PRINTED BY: DMBHKA Page 1/66 VERSION: 171113.1

GENERAL OFFENSE
REPORTED DATE/TIME

05/01/2019 1929
OCCURRED DATE/TIME

05/01/2019 1929
REPORTING OFFICER/DEPUTY NAME & #

MILLER, NICOLE J (52693)

LOCATION OF INCIDENT

NE 8TH AVE / NE COUCH ST, PORTLAND
PLACE

COUNTY

MULTNOMAH
DISTRICT

CE
BEAT

711
GRID

20515

SEVERITY FAMILY VIOLENCE

No
GANG INVOLVEMENT SPECIAL STUDY

RELATED INCIDENT NUMBERS

CP 42 2019-141483, GO 42 2019-143459, GO 42 2019-141889, GO 42 2019-680568, AB 42 2019-14126

TOTAL LOSS TOTAL RECOVERED DAMAGED TOTAL DRUG TOTAL

INTERNAL STATUS

OPEN (UNDER INVESTIGATION)
APPROVED BY

FOSTER, SCOTT (23591)
APPROVED ON

05/01/2019

OFFENSES [2]
OFFENSE

AGGRAVATED ASSAULT
STATUTE PREMISE TYPE

Street/Highway/Road/Alley/Sidewalk

CRIMINAL ACTIVITY

GANG - NONE/UNKNOWN
WEAPON/FORCE USED

OTHER

BIAS

NONE (NO BIAS)

OFFENSE

PROTESTS/DEMONSTRATIONS
STATUTE PREMISE TYPE

Street/Highway/Road/Alley/Sidewalk

BIAS

NONE (NO BIAS)

PERSON - ARREST CSTD #1   
NAME (LAST, FIRST MIDDLE)

KRAMER, IAN ALEXANDER 
SEX

MALE
RACE

WHITE
DOB

06/03/1974
AGE

44

HOME ADDRESS - STREET, CITY ZIP

7541 N DWIGHT AVE, PORTLAND OR 97203
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

ALL OTHER ID TYPES AND NUMBERS

   FBI: 882046VA4                             SID: OR11984933

ARREST DATA
ARREST DATE

08/07/2019
ARREST TYPE

WARRANT / FOLLOW-UP ARREST

CHARGES
STATUTE

OR WARRANT
CHARGE DESCRIPTION

WARRANT SERVICE - ASSAULT II, B FELONY
BAIL

250000.00
COURT DATE

08/08/2019

STATUTE

OR WARRANT
CHARGE DESCRIPTION

WARRANT SERVICE - ATTEMPT ASSAULT II
BAIL

5000.00
COURT DATE

08/08/2019

STATUTE

OR WARRANT
CHARGE DESCRIPTION

WARRANT SERVICE - DISORDERLY CONDUCT II
BAIL

2000.00
COURT DATE

08/08/2019

STATUTE

OR WARRANT
CHARGE DESCRIPTION

WARRANT SERVICE - UNLAWFUL USE OF A WEAPON, 2 COUNTS
BAIL

5000.00
COURT DATE

08/08/2019

STATUTE

OR WARRANT
CHARGE DESCRIPTION

WARRANT SERVICE - UNLAWFUL USE OF ELECTRICAL STUN GUN,
TEAR GAS OR MACE

BAIL

2000.00
COURT DATE

08/08/2019

PERSON - SUSPECT #2   
NAME (LAST, FIRST MIDDLE)

COOPER, MATTHEW DEMETRIUS 
SEX

MALE
RACE

BLACK
DOB

01/27/1995
AGE

24
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AGGRAVATED ASSAULT Portland Police Bureau CASE NUMBER

GO 42 2019-141483

PRINTED ON: 08/14/2019     PRINTED BY: DMBHKA Page 2/66 VERSION: 171113.1

HOME ADDRESS - STREET, CITY ZIP

, PORTLAND OR 98685
HEIGHT

5'9
WEIGHT

245
HAIR COLOR

GRAY OR
PARTIALLY
GRAY

EYES

BROWN

HOME PHONE CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

(WA)
SOCIAL SECURITY NUMBER POB

New York

CITIZENSHIP

UNITED STATES OF AMERICA
MARITAL STATUS LENSES/GLASSES LANGUAGE

ALL OTHER ID TYPES AND NUMBERS

   FBI: 451657TD6                             SID: OR20075390

PERSON - SUSPECT #3   
NAME (LAST, FIRST MIDDLE)

PONTE, CHRISTOPHER RYAN 
SEX

MALE
RACE

WHITE
DOB

10/09/1981
AGE

37

HOME ADDRESS - STREET, CITY ZIP

16751 SE 82ND DR, Apt. 1407, CLACKAMAS OR 97015
HEIGHT

5'10
WEIGHT

200
HAIR COLOR

BROWN
EYES

BROWN

HOME PHONE

(503) 309-6117
CELL PHONE

(971) 804-0735
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

7356804 (OR)
SOCIAL SECURITY NUMBER

023-66-2498
POB

Massachusetts

EMPLOYER

OREGON COP BLOCK
WORK OR SCHOOL ADDRESS - STREET, CITY ZIP

GLADSTONE, OREGON
OCCUPATION

FOUNDER

CITIZENSHIP MARITAL STATUS

SINGLE
LENSES/GLASSES LANGUAGE

ENGLISH

COMPLEXION

MEDIUM
BUILD

MEDIUM
HANDED

RIGHT HANDED
HAIR STYLE FACIAL HAIR COLOR

BROWN
FACIAL HAIR DESCRIPTION

BEARD, FULL -
TRIMMED/SHORT

ALL OTHER ID TYPES AND NUMBERS

   FBI: 965650KC0                             SID: OR16218766
MCL BOOKING NUMBER: 1003901     MCL BOOKING NUMBER: 1044414     MCL BOOKING NUMBER:
1060099      MCL BOOKING NUMBER: 974153     MCL BOOKING NUMBER: 996783     MCL BOOKING
NUMBER: 998688      GLADSTONE PD ID: 1326122     PPDS CRN: 2111623     

PERSON - SUSPECT #4   
NAME (LAST, FIRST MIDDLE)

GIBSON, JOSEPH OWAN 
SEX

MALE
RACE

ASIAN
DOB

11/08/1983
AGE

35

HOME ADDRESS - STREET, CITY ZIP

12001 NE 96TH AVE, VANCOUVER WA 98662
HEIGHT

6'01
WEIGHT

235
HAIR COLOR

BLACK
EYES

BROWN

HOME PHONE

(360) 834-3815
CELL PHONE

(360) 635-3081
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

GIBSOJO175QH (WA)
SOCIAL SECURITY NUMBER

585-51-2674
POB

Utah

ALL OTHER ID TYPES AND NUMBERS

   FBI: 825190VB0                             SID: OR22040018
OUTSIDE STATE ID (SID): WA20572566     

PERSON - SUSPECT #5   
NAME (LAST, FIRST MIDDLE)

SCHULTZ, RUSSELL EARL 
SEX

MALE
RACE

WHITE
DOB

11/22/1970
AGE

48

HOME ADDRESS - STREET, CITY ZIP

3001 NE 141ST AVE, VANCOUVER WA 98682
HEIGHT

5'10
WEIGHT

160
HAIR COLOR

RED OR
AUBURN

EYES

BLUE

HOME PHONE CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

SCHULSE300Q2 (WA)
SOCIAL SECURITY NUMBER

535-92-8012
POB

Oregon
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AGGRAVATED ASSAULT Portland Police Bureau CASE NUMBER

GO 42 2019-141483

PRINTED ON: 08/14/2019     PRINTED BY: DMBHKA Page 3/66 VERSION: 171113.1

COMPLEXION BUILD HANDED HAIR STYLE FACIAL HAIR COLOR FACIAL HAIR DESCRIPTION

BEARD, FULL -
TRIMMED/SHORT

ALL OTHER ID TYPES AND NUMBERS

MCL BOOKING NUMBER: 460680     MCL BOOKING NUMBER: 467542     MCL BOOKING NUMBER:
475148     
MCL BOOKING NUMBER: 476972     MCL BOOKING NUMBER: 494507     MCL BOOKING NUMBER:
708177     
MCL BOOKING NUMBER: 718377     PPDS CRN: 1091189     

PERSON - SUSPECT #6   
NAME (LAST, FIRST MIDDLE)

LEWIS, MACKENZIE WILLIAM 
SEX

MALE
RACE

WHITE
DOB

07/16/1990
AGE

28

HOME ADDRESS - STREET, CITY ZIP

1725 SE 8TH AVE, CAMAS WA 98607
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE

(206) 641-4580
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

LEWISMW100MW (WA)
SOCIAL SECURITY NUMBER POB

PERSON - VICTIM #1   
NAME (LAST, FIRST MIDDLE)

PRITCHETT, CRYSTAL NICOLE 
SEX

FEMALE
RACE

WHITE
DOB

05/17/1982
AGE

36

HOME ADDRESS - STREET, CITY ZIP

4806 N MISSOURI AVE, PORTLAND OR 97217
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE

(678) 732-5514
WORK PHONE EMAIL ADDRESS

CRYSTALNICOLEPRITCHET@GMAIL.COM

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

PERSON - VICTIM #2   
NAME (LAST, FIRST MIDDLE)

NGO, ANDY CUONG 
SEX

MALE
RACE

ASIAN
DOB

04/06/1987
AGE

32

HOME ADDRESS - STREET, CITY ZIP

6235 SE GRANT ST, PORTLAND OR 97215
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE

(503) 888-1716
CELL PHONE

(503) 888-1716
WORK PHONE EMAIL ADDRESS

ANDYCNGO@GMAIL.COM

DRIVERS LICENSE (STATE)

9902960 (OR)
SOCIAL SECURITY NUMBER POB

PERSON - VICTIM #3   
NAME (LAST, FIRST MIDDLE)

CLARK, HEATHER ASHLEY 
SEX

FEMALE
RACE

WHITE
DOB

08/14/1987
AGE

31

HOME ADDRESS - STREET, CITY ZIP

15836 SW BRONNER LN, SHERWOOD OR 97140
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE

(425) 590-7705
CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

A847579 (OR)
SOCIAL SECURITY NUMBER POB

PERSON - VICTIM #4   
NAME (LAST, FIRST MIDDLE)

BUCCHI, NOAH JAMES 
SEX

MALE
RACE

WHITE
DOB

05/03/1997
AGE

21

HOME ADDRESS - STREET, CITY ZIP

1990 WEMBLEY PARK RD, LAKE OSWEGO OR 97034
HEIGHT

5'11
WEIGHT

152
HAIR COLOR

BLOND OR
STRAWBERRY

EYES

BROWN

HOME PHONE

(503) 477-1921
CELL PHONE

(503) 477-0440
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

A216302 (OR)
SOCIAL SECURITY NUMBER POB
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CITIZENSHIP MARITAL STATUS

SINGLE
LENSES/GLASSES LANGUAGE

ENGLISH

COMPLEXION

LIGHT
BUILD

SLIM
HANDED HAIR STYLE FACIAL HAIR COLOR FACIAL HAIR DESCRIPTION

PERSON - RPTG PARTY #1   
NAME (LAST, FIRST MIDDLE)

GOLDMAN-ARMSTRONG, ABRAM 
SEX

MALE
RACE

WHITE
DOB

04/28/1978
AGE

41

HOME ADDRESS - STREET, CITY ZIP HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE WORK PHONE

(503) 662-8275
EMAIL ADDRESS

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

EMPLOYER

CIDER RIOT
WORK OR SCHOOL ADDRESS - STREET, CITY ZIP

807 NE COUCH STREET
OCCUPATION

OWNER

PERSON - W/KNOWLEDGE #1   
NAME (LAST, FIRST MIDDLE)

SAUPE, FREDRICK WILLIAM 
SEX

MALE
RACE

WHITE
DOB

12/14/1988
AGE

30

HOME ADDRESS - STREET, CITY ZIP HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE

(253) 279-4461
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

SAUPEFW121RM (WA)
SOCIAL SECURITY NUMBER POB

PERSON - W/KNOWLEDGE #2   
NAME (LAST, FIRST MIDDLE)

WEST, ROBERT LEE 
SEX

MALE
RACE

WHITE
DOB

07/01/1965
AGE

53

HOME ADDRESS - STREET, CITY ZIP

632 NE EMERSON ST, PORTLAND OR 97211
HEIGHT

5'11
WEIGHT

350
HAIR COLOR

WHITE
EYES

BLUE

HOME PHONE CELL PHONE

(503) 875-8889
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

5199664 (OR)
SOCIAL SECURITY NUMBER

541-92-0544
POB

Oregon

EMPLOYER WORK OR SCHOOL ADDRESS - STREET, CITY ZIP OCCUPATION

DISABLED

COMPLEXION

SALLOW
BUILD

OBESE
HANDED HAIR STYLE FACIAL HAIR COLOR

GRAY OR PARTIALLY
GRAY

FACIAL HAIR DESCRIPTION

BEARD, FULL -
TRIMMED/SHORT,
BEARD, PARTIAL

PERSON - MENTIONED #5   
NAME (LAST, FIRST MIDDLE)

MAXEY, MARGARET IDA 
SEX

FEMALE
RACE

WHITE
DOB

05/05/1994
AGE

24

HOME ADDRESS - STREET, CITY ZIP

810 NE COUCH ST, Apt. 102, PORTLAND OR 97214
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE

(480) 286-7786
CELL PHONE

(480) 286-7786
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

A581634 (OR)
SOCIAL SECURITY NUMBER POB

BUSINESS
BUSINESS NAME

CIDER RIOT
BUSINESS ADDRESS - STREET, CITY, STATE ZIP

807 NE COUCH ST, PORTLAND OR 97232

LOCATION PHONE

(503) 662-8275
BUSINESS TYPE

BAR/TAVERN
SECURITY

No
ALARM COMPANY
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NAME

ABRAM GOLDMAN-ARMSTRONG
AFFILIATION

OWNER
CONTACT PHONE

NAME AFFILIATION CONTACT PHONE

C
O

N
T

A
C

T
(S

)
 

NAME AFFILIATION CONTACT PHONE
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NARRATIVE
AUTHOR

MILLER, NICOLE J (52693)
DATE/TIME

05/01/2019 2115

SUBJECT

DISTURBANCE IN THE STREET

6) Lt. WHEELWRIGHT #29519, Sgt. DUNBAR #47968, Ofc. HASTINGS #42381, Ofc. WALSH
 #46434, Ofc. FOSTER #23591
 
 
 
8) While on patrol I received a radio call at NE 8th Ave/ Couch street on report of
 a crowd of people fighting and throwing items in the street. 
 
 
When I arrived there was not an active disturbance and we were informed some of the
 parties engaging in the disturbance had walked away westbound.
 
 
We went with Lt. Wheelwright to the location and I noted a large group of people
 left the outdoor area and went into the bar away from us. Lt. Wheelwright and I
 were approached outside by RP- ABRAM who told us he is the owner of Cider Riot,
 a bar on the northeast corner of the intersection. This location was hosting an
 after party following the May Day events prior in the day. ABRAM told us the bar
 was "attacked by thugs" and said known members of the Patriot Prayer group showed
 up and caused the disturbance. He said party attendees were sprayed with mace and
 assaulted including one lady being knocked unconscious. 
 
 
Lt. Wheelwright asked if anyone was a victim of a crime and willing to talked to
 police. ABRAM went back into the bar and we could hear him shouting in the bar but
 when he returned, and despite the gravity of the incident described, there were no
 victims willing to talk to us. 
 
 
ABRAM said the bar would have video of the incident which he would provide to
 police. I provided him my card with my e-mail address to send the video of the
 incident to.
 
 
I also talked to KN- FREDRICK who told me he was not assaulted at all but recorded
 the incident. He provided his phone number and said that police could have the
 recording if ABRAM didn't want it first. At this time I am waiting for him to
 contact me.
 
 
The PIO was notified by Sgt. Dunbar.

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/22/2019 0903

SUBJECT

(VICTIM #1) PRITCHETT, CRYSTAL N (DOB: May-17-198

 
On May 2, 2019, I was assigned an investigation of an incident outside the Cider Riot pub on May 1, 2019. The incident began
 with the arrival of several members of the Patriot Prayer group in the area of the bar, which is well known among the variousExhibit 5, pg. 6 of 66
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 protest groups as a hang out for members of groups such as Antifa and the Sharps. According to various social media posts, the
 Cider Riot location had advertised an end of May Day event. This was the event the Patriot Prayer members wished to target. 
 
 
The incident garnered a significant amount of media attention and a large number of videos were posted to social media outlets
 such as Facebook, Twitter and YouTube. 
 
 
At the time of the incident it was reported a female (later identified as Heather Clark) was stuck by a male (later identified as
 Ian Kramer) with a metal baton like object. Various videos of the incident supported those reports. Additionally, a free lance
 journalist (Andy Ngo) reported he was sprayed with pepper spray by a mask wearing female.
 
 
As part of the investigation, I spoke with Abram Goldman-Armstrong, owner of Cider Riot. I asked Mr. Goldman-Armstrong
 to pass along my contact information to any patrons who wished to report a crime during the incident. I was subsequently
 contacted via email by Crystal Pritchett who stated she had been struck by a large brick thrown by a member of Patriot Prayer
 during the incident. Ms. Pritchett sent me an image she had taken with her cell phone of a number of bruises on her left upper
 body. 
 
 
As part of the investigation, I asked that a Police Bureau wide email be sent out asking any officers who wrote reports after
 speaking with complainants related to the Cider Riot event. I subsequently became aware of two additional complainants,
 Noah Bucchi (19-143459) and Margaret Maxey (19-141889). Mr. Bucchi reported being the OSU student who was seen in
 some of the footage getting his camera broken and subsequently being forceably denied entry into Cider Riot. Ms. Maxey
 reported she is the owner of the black Subaru Forester which was seen in some of the footage to have sustained body damage
 when it was struck by a rock or other heavy object thrown by an unknown person from the area of the front entrance of the
 Cider Riot pub.     
 
 
During several press releases issued by the PIO office related to this event, the police bureau asked persons wishing to report
 crimes related to the incident to contact the Non Emergency number. I have not received any other reports from persons
 claiming to be the victims of crimes during the incident outside the Cider Riot pub on May Day. 
 
 
The case will therefore proceed with five victims. The five victims are Heather Clark, Andy Ngo, Crystal Pritchett, Margaret
 Maxey and Noah Bucci. The only identified suspect at this time is Ian Alexander Kramer a white male born June 3, 1974.
 
 
The investigation remains ongoing,  
 
 
  

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

06/29/2019 1203

SUBJECT

(VICTIM #3) CLARK, HEATHER A (DOB: Aug-14-1987)

 
Whilst interviewing Ms. Clark about the May Day incident, she had mentioned a picture she had taken on her cell phone of
 Ian Kramer prior to her being assaulted. I asked Ms. Clark to provide the image she took to her attorney Mr. Chavez. On June
 28, 2019, I spoke with Mr. Chavez and he explained he had received the image from Ms. Clark and would forward it to me by
 email. Mr. Chavez did so. 
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I also spoke to Mr. Chavez about any additional video footage he might have received. Mr. Chavez told me the footage his
 office had collected had been collected from open sources such as Twitter. I asked Mr. Chavez if he would make available
 to me any footage taken from inside the compound area of the Cider Riot. Mr. Chavez explained he did not believe he had
 located any such footage but he would review the footage collected by his office for any such material. 
 
 
This case remains under investigation.  
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FOLLOWUP REPORT #1
ASSIGNED TO

WOLF, KEVIN J (40799)
RANK

ORG UNIT

CENTRAL
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

WOLF, KEVIN J
SUBMITTED ON

05/01/2019
APPROVED ON

05/01/2019
APPROVED BY

FOSTER, SCOTT

NARRATIVE
AUTHOR

WOLF, KEVIN J (40799)
DATE/TIME

05/01/2019 2309

SUBJECT

MFF RESPONSE TO LARGE DISTURB

Officer Duong #52318
 
Officer Pahlke #29378
 
Officer Weber #32070
 
Officer Rethmeier #55243
 
Officer Gervais #39875
 
Officer Trapp #56260
 
Officer Brown #52668
 
Officer Nell #51782
 
Officer Potter #55447
 
Lieutenant Wheelwright #29519
 
 
On May 1, 2019 at approximately 1930 hours I heard a call of a disturbance
 involving approximately thirty people in the area of NE 8th Avenue and NE Couch
 Street.  I had been advised earlier in the shift that a group of people were
 planning a May Day protest with an after party planned for the Cider Riot Bar.
  The Cider Riot, according to it's website, is located at 807 NE Couch Street.  
 
 
While driving to that location I was advised that the other faction involved in the
 disturbance were a group that is routinely opposed to those who were having the
 after party. Prior to my arrival, Lieutenant Wheelwright requested that I form a
 Mobile Field Force (MFF) consisting of available Officers not yet assigned to the
 call.
 
 
I requested via radio for any available Officers for a MFF meet me under the
 Morrison Bridge.  The above listed Officers responded to my location under the
 bridge.  While forming the MFF I heard via radio that the smaller second group of
 participants in the disturbance were leaving on foot. 
 
 
I heard that the group of approximately fifteen people were walking west on East
 Burnside toward the Burnside Bridge.  I advised via radio that the MFF had beenExhibit 5, pg. 9 of 66
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 formed and we would be crossing the Burnside Bridge and I would attempt to contact
 the group.  
 
 
Officer Brown was driving my car with Officers Nell and Potter riding in the back
 seat.  As we were driving east on the Burnside Bridge near mid-span I observed a
 group of approximately ten to fifteen males walking west on the north sidewalk of
 the bridge.  I observed that many of the males were carrying rolled up flags.  I
 asked Officer Brown to stop the car as I contacted the group through the window of
 my patrol car.
 
 
I observed that several of the males had abrasions on their faces and some with
 blood from cut lips.  I asked the group if they needed assistance and they said
 they did not.  I asked them what their plans were for the rest of the evening.  I
 was told that they were going home.  I advised them that if they returned to the
 after party at Cider Riot and were involved in any more disturbances, they would
 be arrested along with any active participants.  I was again told that they were
 going home and would not be involved in any further disturbances.
 
 
I, along with the MFF, then went to the staging location at NE 6th Avenue at East
 Burnside Street.  There we stood by as a response contingency as a group liaison
 was formed to make contact at the Cider Riot Bar.  Besides the MFF I was assigned
 a group of five Department of Homeland Security (DHS) Officers who had responded
 to the are to assist if possible.  I advised them and my MFF Officers that we
 would be in our cars ready to respond quickly if the liaison team encountered
 hostility and needed assistance.  I requested that the DHS Officers act as a rear
 security element to secure our cars and provide coverage from flanking attack.  
 
 
The liaison group did not call for our assistance and once they returned to our
 location, the MFF was released.
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FOLLOWUP REPORT #2
ASSIGNED TO

DUNBAR, ROBIN L (47968)
RANK

ORG UNIT

CENTRAL
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/02/2019
ASSIGNED BY

DUNBAR, ROBIN L
SUBMITTED ON

05/02/2019
APPROVED ON

05/02/2019
APPROVED BY

WOLF, KEVIN J

NARRATIVE
AUTHOR

DUNBAR, ROBIN L (47968)
DATE/TIME

05/02/2019 0040

SUBJECT

DISTURBANCE AT CIDER RIOT

Lieutenant Wheelwright #29519, Officer Walsh #46434, Officer Yoo #56628, Officer
 N. Miller #52693, Officer Bieker #54042, Officer Hastings #42381, Officer Araujo
 Garivo #59065, Officer D. Baer #52378, DSH Officers on scene
 
 
On May 1, 2019 at approximately 2030, I heard a call of a disturbance at small bar
 called the Cider Riot located at the corner of NE 8/NE Couch.  The call read "comp
 just wanted officers aware of a group of about 30 ppl getting ready to march, bad
 vibe, thinks probably antifa, nothing violent now, but some people wearing helmets
 and sum1 had a baton."  Lt. Wheelwright called and requested I go try to get eyes
 on the situation.
 
 
Additional information came in people were possibly fighting and pushing each
 other.  Officers attached to the call and we designated E Burnside/SE 6th  as the
 staging location.  I requested Air 2, who was still working, to respond to the
 location to help with eyes on.  Sgt. Cieota contacted me as well and said he could
 go to the location and observe in plain clothes. 
 
 
Once I arrived at the staging location, I continued to look for updates from Air
 2 and Sgt. Cieota and get a hasty team ready in case an emergency reaction was
 needed, such as an injured citizen.  From the updates, it sounded like the two
 sides were throwing things at each other and someone sprayed something into the
 group.  There was information that people were throwing rocks and sticks. 
 
 
Lieutenant Wheelwright arrived on scene and gathered updated information from both
 Air 2 as well as Sgt. Cieota.  He took charge of the incident and was gathering
 resources needed to develop an effective plan.  He also requested Central Mobile
 Field Force and a Mobile Field Force from North code 1 and to stage. 
 
 
At 1959, dispatched stated there was a medical call for someone at NE Couch and NE
 8th who had been knocked out.  Sgt. Cieota was able to update us that he had seen
 a person dragged out of the fight.  We learned it was a passerby calling in the
 information and not anyone from the location. 
 
 
While monitoring, Sgt. Cieota stated he saw the Patriot Prayer group run west and
 others at the location were going into the bar.  Lieutenant Wheelwright had Sgt.
 Wolf contact that group on the Burnside Bridge.  Sgt. Wolf met us at the staging
 area and updated us of the information. Exhibit 5, pg. 11 of 66
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Lieutenant Wheelwright and I along with four other officers went and contacted the
 owner of Cider Riot.  We asked of there was anyone who was a victim to the event
 or who needed medical attention.  He went inside the business and came back out
 and told us no one was wanting to talk with us.
 
Officer Miller got his information regarding the incident and he was given her
 business card to e-mail video he said he had of the fight.
 
 
PIO was notified.
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FOLLOWUP REPORT #3
ASSIGNED TO

BARNARD, DANIEL F (49119)
RANK

ORG UNIT

EAST
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

BARNARD, DANIEL F
SUBMITTED ON

05/01/2019
APPROVED ON

05/01/2019
APPROVED BY

FOSTER, SCOTT

NARRATIVE
AUTHOR

BARNARD, DANIEL F (49119)
DATE/TIME

05/01/2019 2327

SUBJECT

AIR SUPPORT OBSERVATIONS

At approximately 1929 hours on the 1st of May 2019; while working as a Tactical
 Flight Officer for Portland Police AIR 2 I overheard a call come about groups
 people fighting in the street near NE 8th Ave and NE Couch street.
 
 
Sgt Andy Jenson and I were in the area already and were soon onscene. I observed
 what appeared to be 2 groups confronting each other. I observed multiple fist
 fights break out between people at NE 8th Ave and NE Couch street. Many of the
 people involved were on the sidewalk near 807 NE Couch street and any of that
 group was coming in and out of the patio seating area of the establishment at 807
 NE Couch street.
 
 
I observed several people use mace in what appeared to be an unlawful manner.
 
 
I recorded this on FLIR and later dropped off a copy of this to Ofc Walsh  (46434)
 to be delivered to FED so that a FED Video Tech can upload it into DIMS.
 
 
SEE VIDEO IN DIMS for further info.
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FOLLOWUP REPORT #4
ASSIGNED TO

WHEELWRIGHT, D C (CHRIS) (29519)
RANK

ORG UNIT

CENTRAL
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/05/2019
ASSIGNED BY

WHEELWRIGHT, D C (CHRIS)
SUBMITTED ON

05/05/2019
APPROVED ON

05/05/2019
APPROVED BY

DUNBAR, ROBIN L

NARRATIVE
AUTHOR

WHEELWRIGHT, D C (CHRIS) (29519)
DATE/TIME

05/05/2019 2026

SUBJECT

MAY 1 DISTURB. AT NE 8/COUCH

On May 1, 2019, I was working in uniform, assigned to Central Precinct as the C
 Shift lieutenant.  Earlier in the day the Portland Police Bureau had resources
 dedicated to handle known events and events that might come up as part of May Day.
  At 1929 hours, the approximate time of the first call related to the disturbance
 at the Cider Riot at NE 8/Couch, all PPB dedicated resources for the May Day
 events had been de-activated, including the incident command post.  PPB was back
 to the staffing level of a typical Wednesday evening.
 
 
Shortly after the first information about the disturbance was broadcast, Sergeant
 Dunbar phoned me to confirm I had heard the call.  Sergeant Dunbar wanted to make
 sure I was also aware of the location of the disturbance.  The location of the
 disturbance, The Cider Riot, had a post May Day gathering planned for the evening.
  I know that in the past, this location has attracted people that may identify as
 members of Antifa.  I told Sergeant Dunbar I would be responding to the staging
 location at NE 6/Burnside.
 
 
While driving to the staging location, I listened to the updates provided by Air 2.
  The updates did not suggest anyone was being subjected to physical violence that
 could not freely leave the area.  I phoned A/Capt. Crooker and made him aware of
 the incident.
 
 
Based on the information I was receiving from callers and Air 2, I asked Sergeant
 Wolf to assemble a mobile field force (MFF), and I asked dispatch to have North
 Precinct assemble a MFF and stage at North Precinct.
 
 
My plan was to have a hasty team ready at NE 6/Burnside in the event we had
 information that someone needed immediate medical attention or if we had
 information someone was being subjected to a serious physical assault.  If a hasty
 team response was not required, this team would make initial contact with the two
 groups once we had the Central MFF staged at NE 6/Burnside and North had their MFF
 assembled and ready to move toward our location.  I wanted to have the MFF teams
 nearby in case the contact team needed immediate assistance.
 
 
Based on the information we had, I believed the group at the Cider Riot likely
 had people that identify as members of Antifa, and I believed the other group
 likely had members that identified as members of either Patriot Prayer or Proud
 Boys.  Members of these groups have clashed in the past.  Information from Air 2,
 callers, and Sergeant Cioeta indicated that besides physically fighting, pepperExhibit 5, pg. 14 of 66
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 spray had been deployed numerous times, sticks were involved, and objects had
 been thrown.  In developing a plan, I considered the possibility that once we
 intervened, the violence could be re-directed toward the police.
 
 
In assembling police resources, I did not have RRT resources immediately available.
  RRT resources and the protective equipment weapons they have would have taken
 more time to assemble.  Utilizing MFF resources, the protective equipment
 available to officers is a helmet with a face shield.  Less lethal weapons are
 limited to the same less lethal weapons used by patrol.  While considering the
 police response I took into account the abilities of the MFF's and what I believed
 was a good possibility that if we attempted to intervene when these two groups
 were actively fighting, we would be attacked by some members of the groups.  If
 we went in with too few officers and were attacked with pepper spray, sticks,
 or bottles, we would need additional resources that we didn't have immediately
 available.  If attacked, officers could be injured and a targeted response to any
 attackers could be difficult.
 
 
When I arrived at NE 6/Burnside, I confirmed we had a hasty team in place.  I
 continued to listen to updates by Air 2 and Sergeant Cioeta.  
 
 
At approximately 2000, a caller asked for an ambulance and reported someone had
 been knocked out.  I remember hearing over the radio a report that someone was
 being dragged away.  I asked dispatch to clarify if the caller was with the person
 that had been knocked out.  If we had a caller with an injured person, I wanted
 to see if the caller had moved the injured person away from the disturbance.  I
 was prepared to send the hasty team in to cover medical and get the injured person
 medical care.  Dispatch told me they phoned the caller back and the caller had
 seen the injured person but was not with them.  I received no more information on
 the location of this person or the extent of their injuries.
 
 
Throughout this incident, I continually evaluated the information I received and
 considered response options.  I applied a risk-benefit analysis in determining the
 action taken by police.  Although the presence of adults fighting in the street
 could be disturbing and distracting to passers-by or nearby residents, I did not
 believe I had the resources immediately available to intervene swiftly when the
 two groups were fighting and implement a decisive positive change.  It was clear
 to me that the people directly involved in the disturbance were there by choice
 and were free to leave or go inside the Cider Riot.
 
 
Air 2 reported the group not associated with the Cider Riot was walking away.
  Since Sergeant Wolf would be passing this group as he moved his MFF over the
 Burnside Bridge to NE 6/Burnside, I asked him to check with the group and see if
 they needed assistance.
 
 
Once Sergeant Wolf arrived with his MFF, I had the hasty team join me in contacting
 the group that remained at the Cider Riot. We parked at NE 9/Couch and walked
 to NE 8/Couch.  When we walked in, we did not have our helmets.  If we needed
 immediate assistance, Sergeant Wolf would respond with his MFF.  Since the other
 group had left and there was no longer an active disturbance, I thought we had
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 an opportunity to go to the Cider Riot and ask if we had crime victims and ask if
 anyone needed medical attention.
 
 
As we walked toward the Cider Riot, I could see people in the outside patio area.
  Most were dressed entirely in black and some had their faces covered.  As we
 crossed NE Couch to the NE corner of NE 8/Couch, a man that said he was the owner
 of the Cider Riot walked up to me.  He stood in front of me and began saying he
 was upset with the time it took police to arrive.  He said his customers were
 attacked and the other group had trespassed onto his property.  The owner, later
 identified as Mr. Goldman-Armstrong, also suggested that rather than respond,
 I was texting a member of the other group.  I asked Mr. Goldman-Armstrong if
 his customers retreated into the bar during the alleged attack and he said they
 did.  I asked Mr. Goldman-Armstrong if anyone inside was the victim of a crime
 and Sergeant Dunbar asked him if anyone needed medical attention.  Mr. Goldman-
Armstrong went inside the bar and I could hear him yell something but the door
 closed and I couldn't hear what he might have said.
 
 
While we stood on the corner, one person came over and talked with Officer Miller.
  Several people appeared to be recording us with phones/cameras.  
 
 
Mr. Goldman-Armstrong returned several minutes later and said there was nobody
 inside that wanted to talk to us or wanted medical attention.  I spoke with
 Mr. Goldman-Armstrong for a few more minutes and let him know that we had been
 monitoring the disturbance, but I did not tell him we had been monitoring with Air
 2 and plain-clothes officers.
 
 
We returned to our patrol cars then drove back to the staging location at 6/
Burnside for a de-brief.
 
 
I updated A/Capt. Crooker by phone.
 
 
The Central MFF was disbanded and we resumed taking regular calls for service.
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FOLLOWUP REPORT #5
ASSIGNED TO

CIOETA, JERRY E (33930)
RANK

ORG UNIT

CENTRAL: STREET CRIMES UNIT
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

CIOETA, JERRY E
SUBMITTED ON

05/01/2019
APPROVED ON

05/01/2019
APPROVED BY

FOSTER, SCOTT

NARRATIVE
AUTHOR

CIOETA, JERRY E (33930)
DATE/TIME

05/01/2019 2108

SUBJECT

NARRATIVE

On 05/01/19, I was working in a plain clothes capacity driving an unmarked car
 not equipped with police lights or any police markings.  It was May Day, there
 had been demonstrations throughout the day in various locations in the city.
  Demonstrators included, but not limited to, people from both extremes of the
 political spectrum.  I spent part of my day in Chapman Square Park where I
 overheard a group of men associated with a group commonly known as Patriot Prayer
 talking to each other.  They were very clear they wanted to find the Antifa group,
 and fight them.
 
 
The day had appeared to come to an end with both groups finishing their
 demonstrations.  I was at my desk when I heard a call on the radio.  A fight was
 occurring involving multiple people at NE 8th/NE Couch.  We were aware there is an
 business located there call Cider Riot where the Antifa group was going to have a
 post-event gathering.  
 
 
Being in plain clothes and driving a non-police car allowed me to get close to
 the fight, make observations, and relay them to officers.  Lt. Wheelwright was
 in charge of the incident, and was gathering resources, and developing a plan.
  I was on-scene within minutes.  I observed two groups of people in the middle of
 the street arguing.  One group was what I believed to the members of the Patriot
 Prayer group.  There were about 15 of them, and they were on the west side on NE
 8th.  The other group was members what what I believed to be members of the Antifa
 group.  There were about 50 on the east side of NE 8th, and another unknown number
 inside the business on the north east corner.  
 
 
Both groups were engaged in verbal arguing.  Occasionally I would see a physical
 confrontation.  It was obvious to me both groups were making the choice to be
 there, and be confrontational.  At any time the Patriot Prayer group could have
 walked away, and the Antifa group could have gone into the business.  
 
 
At this time I told Lt. Wheelwright one mobile field force entity was not enough
 police officers to affect a positive change.  He told me to keep monitoring the
 incident.  There was a hasty team ready in the event I saw something that would
 warrant an emergency reaction such as an injured citizen.
 
 
At one point dispatch said there was a medical call for someone at NE 8th and
 NE Couch who had been knocked out.  I had seen a person get knocked down and
 dragged out of a fight.  I was not able to see where that person went.  When theExhibit 5, pg. 17 of 66
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 medical call came out I looked for an injured person.  I did not see any groups
 of people huddled around someone on the ground, nor did I see anyone injured.  I
 gave that information to dispatch.  My information prompted Lt. Wheelwright to
 ask dispatch who made that call to 911.  We were advised it was a passerby, not
 someone involved in the incident, and not the victim.   
 
 
As I was monitoring the incident waiting for enough resources to arrive, I saw the
 Patriot Prayer group run west.  Initially I saw a group of Antifa people follow
 them, but they quickly returned.
 
 
Lt. Wheelwright and others then approached the group that was left to inquire about
 victims.  See additional reports for further information.
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ROBERTS, CORY R

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/22/2019 0942

SUBJECT

(VICTIM #1) PRITCHETT, CRYSTAL N (DOB: May-17-198

 
On May 7, 2019, I received the following email from Crystal Pritchett.
 
 
 
 
> On May 7, 2019, at 2:56 PM, Crystal Pritchett <crystalnicolepritchett@gmail.com> wrote:
> 
> Hey,
> 
> I was at Cider Riot on May Day. I got hit with a chunk of brick thrown by Patriot Prayer. 
> 
> Here are the pics of the bruises. 
> 
 
I obtained contact information from Ms. Pritchett and on May 8, 2019, conducted a recorded telephone interview with her. This
 report is only a brief summary of Ms. Pritchett's statement written in my words. For full details of Ms. Pritchett's statement
 refer to the CD which I placed into evidence on PER #123558.
 
 
In response to my questions, Ms. Pritchett told me she was inside the Cider Riot pub attending an event and became aware of
 the arrival of members of Patriot 
Prayer. Ms. Pritchett said she was standing by the front door of the business and saw a number of people come into the pub
 apparently suffering from the effects of pepper spray. 
 
 
Ms. Pritchett said her friend had "Maalox" or some other product used to treat pepper spray victims but it was in the trunk of
 her vehicle. Ms. Pritchett said she feared her friend was planning to walk to her vehicle alone and so she followed her outside.
 Ms. Pritchett said as she was walking through the courtyard portion of the bar behind the crowd of people (in the direction of
 the foodcart) she was struck by a large heavy object. Ms. Pritchett said she was initially stunned slightly and then looked down
 to see she had been hit with a large red in color brick. Ms. Pritchett said the bruise caused by the brick was large too, extending
 from her upper left arm to her upper left torso. I asked Ms. Pritchett the level of pain caused by the brick and she told me she
 was too stunned by the blow to really appreciate the pain caused by the object. Ms. Pritchett said later on she rated the bruising
 pain as about four out of ten. Ms. Pritchett told me she and her friend made it to her friends vehicle and retrieved their first aid
 equipment. Ms. Pritchett said she then returned to the Cider Riot bar and went inside to help treat a friend.
 
 
Ms. Pritchett told me she had reviewed footage on social media and saw footage filmed by a freelance journalist, Mike Bivens.
 Ms. Pritchett said she saw the footage appeared to show a male with patriot prayer throwing a brick at the crowd in the
 courtyard area of Cider Riot.  Ms. Pritchett said she believed the footage showed a shorter, heavy set male wearing black
 shorts a gray shirt and a helmet was the one who threw a large brick into the crowd.   
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At my request Ms. Pritchett sent me additional photographs of her person. The images showed the jacket she was wearing at
 the time of the incident and her overall appearance. The images were also placed into evidence on PER# A123558. 
 
 
This matter remains under investigation. 
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SUBJECT

(VICTIM #1) PRITCHETT, CRYSTAL N (DOB: May-17-198

 
On May 15, 2019, I sent the following email to Ms. Pritchett:
 
 
On Wed, May 15, 2019 at 11:55 AM Traynor, Christopher <Christopher.Traynor@portlandoregon.gov> wrote:
Two Things:
(1)    I am going to ask the DA's Office Victim's Advocate people to give you a call so you can start the paperwork at least
(2)    and in going through your emails to me you mention seeking a video of the male suspect throwing the brick. I don't see
 a video in the email. Did you send me the link? If not can you please. 
Thanks. 
 
 
In response, at 1158 hours, Ms. Pritchett replied with the following link to Mike Bivens Twitter feed on May Day. 
 
 
https://twitter.com/itsmikebivins/status/1123780386557964293?s=20
 
 
I located and captured the footage from Twitter. I placed a copy of the clip (which lasts some 1 minute and 38 seconds onto a
 CD and into evidence on PER #A123558. 
 
 
The case remains under investigation. 
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SUBJECT

(VICTIM #1) PRITCHETT, CRYSTAL N (DOB: May-17-198

 
As part of the investigation on May 3, 2019, I spoke with Mr. Abram Goldman-Armstrong (owner of the Cider Riot pub) about
 the incident. Amongst the issues discussed were threats he received as a result of the incident and subsequent law suit and the
 availability of surveillance footage maintained by the bar. In response to my questions, Mr. Goldman-Armstrong explained
 whilst the bar had a surveillance system inside the establishment it did not have cameras which captured the outside courtyard
 area where the violence unfolded. 
 
 
Several days later I was notified by Crystal Pritchett that she was struck by a brick whilst in the courtyard area. During my
 subsequent interview of Ms. Pritchett she told me she was, shortly before the assault, holding the front door to the bar open so
 patrons who had been pepper sprayed or, presumably, patrons who feared being pepper sprayed could move into the safety of
 the bar. Having reviewed the various video footage available to me, I noted the difficulty of seeing Ms. Pritchett and therefore
 being able to link her injuries to a particular assailant and assault.
 
 
As part of my efforts I emailed Mr. Goldman-Armstrong the following:
 
 
On May 16, 2019, at 8:31 AM, Traynor, Christopher <Christopher.Traynor@portlandoregon.gov> wrote:
Abram, 
 
I need the internal video surveillance from Cider Riot for the time of the May Day incident. I am looking to track the
 movements from outside to inside and visa verse (via the front door)  of a patron who was assaulted during the event. Will
 you please let me know how we can go about obtaining it. Thanks.  
 
 
That same day Mr. Goldman-Armstrong replied:
 
 
Hi Christopher, unfortunately the video only stores for 48 hours, then deletes itself, so I don't have access any longer. 
 
 
This matter remains under investigation. 
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(VICTIM #1) PRITCHETT, CRYSTAL N (DOB: May-17-198

 
As part of the investigation, on May 24, 2019, I sent the following email to Abram Goldman-Armstrong:
 
 
On Fri, May 24, 2019 at 6:02 PM Traynor, Christopher <Christopher.Traynor@portlandoregon.gov> wrote:
 
 
I see the media reported when you filed your lawsuit about bricks been thrown at your patrons. Did anyone take pictures of
 the objects or report the presence of bricks?  I am trying to figure out what injured one of your patrons who said she was
 hit with a red brick.  Thanks. 
 
 
On May 27, 2019, Mr. Goldman-Armstrong (who was out of the country) replied with the following email:
 
 
Hi Christopher- I personally witnessed the Patriot Prayer people throwing broken bits of concrete, I didn't see bricks, but
 the videos do show  several of them throwing something, but hard to tell what is. 
 
 

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/30/2019 0848

SUBJECT

(VICTIM #3) CLARK, HEATHER A (DOB: Aug-14-1987)

 
As part of the investigation, I reviewed various social media posts related to the events outside the Cider Riot pub on May 1,
 2019. I had seen certain social media posts (for example those of Andy Ngo and Haley Adams) which identified the female
 who was seen to be apparently knocked unconscious during the incident as Heather Clark. The posts included images of the
 female. During the investigation I communicated with various persons, including the PIO and Abram Goldman-Armstrong
 asking them to pass on that I was looking to speak with any persons injured during the incident. 
 
 
During the investigation, I located a 2017 report written by the Clackamas County Sheriff's Office documenting their
 investigation of a missing female named Heather Clark. The report documented Ms. Clark's family members including her
 mother and sister. On May 4, 2019, I spoke by telephone with Ms. Clark's mother, Susan Murten. Ms. Murten told me she was
 unaware of the Cider Riot incident or the involvement of her daughter. Ms. Murten explained she was out of state, on vacation,
 at the time and her daughter did not have a functioning cell phone. Ms. Murten told me she would reach out to family and
 friends and find out what was going on. Over the coming days I spoke with Ms. Murten and Nicole Johansson (Ms. Clark's
 sister). I learned Ms. Clark had suffered a spinal fracture as a result of the assault and was recovering. I explained to both that I
 had an open investigation of the incident under way and that I wished to proceed with Ms. Clark as a victim. I also learned Ms.
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 Clark had not gone to the hospital on the night of the incident and had left the Cider Riot on her own, apparently believing she
 had recovered sufficiently. I learned Ms. Clark had begun to receive medical treatment the following day. 
 
 
On one occasion, I did speak briefly with Ms. Clark (whilst attempting to reach Ms. Murten). Ms. Clark told me she staying
 with her mother whilst receiving treatment and had been in communication with her attorney Juan Chavez regarding
 the investigation. Ms. Clark told me Mr. Chavez would be in contact with me. Over the course of the next week or so, I
 communicated with Mr. Chavez in order to schedule an interview.         
 
 
On May 28, 2019 at about 0940 hours, I conducted a recorded interview with Heather Clark. also present at the interview was
 her attorney Mr. Juan Chavez. This report is only a brief summary of the interview which lasted some 33 minutes, written in
 my words. For full details refer to the CD which I later placed into evidence on PER #A123562. 
 
 
In response to my questions, Ms. Clark explained she participated in several protests during the day of May 1, 2019. Ms.
 Clark said the events outside the ICE facility and then in Holladay Park, passed off without any problems and whilst she saw
 members of Patriot Prayer or was aware of their presence, she had no interactions with them.  Ms. Clark said an "After Party"
 for the May Day 2019 events had been advertised on social media at the Cider Riot pub.  Ms. Clark confirmed any person with
 a social media presence would have been aware of the evening event at Cider Riot. Ms. Clark said she went to Cider Riot to
 hang out with friends and associates as it was supposed to be nothing more than a relaxed social occasion. 
 
 
I asked Ms. Clark if she had heard rumors about Patriot Prayer coming to Cider Riot. Ms. Clark said she had heard nothing
 like that until she arrived at the bar and began to hear murmurs to that effect.  Ms. Clark said at no time during the subsequent
 events or indeed during any of the events that day, was she armed with a weapon or intimated that she was armed with a
 weapon.  Ms. Clark said she was outside Cider Riot (sitting and drinking a cider) when saw the arrival of Joey Gibson and
 other members of Patriot Prayer. Ms. Clark said Gibson appeared intent on provocation.  Whilst the rest of the group hung
 back, Gibson walked on the sidewalk, live streaming and saying things like, "Do something." 
 
 
Ms. Clark said she recalled seeing a Patriot Prayer group member with a large can of pepper spray and a "mutual" fight
 happening down the street.  Ms. Clark said she remembered objects being thrown. Ms. Clark said she remembered telling Joey
 Gibson to leave and asking him why he was there. Ms. Clark said she recalled members of the Patriot Prayer group saying
 they were going to leave but never actually leaving. Ms. Clark said it appeared to her, Patriot Prayer members were hoping to
 hang around until someone lost their self control and violence occurred. Ms. Clark said a  male named Demi Cooper was in the
 Patriot Prayer group and was yelling at her and her group that they were, "bitches and cunts." Ms. Clark said Cooper also got
 in her face.
 
 
Ms. Clark described the assault on her a follows: at one point she recalled Cooper in the face of a female who stood by herself.
 Ms. Clark said she stepped forward towards the girl to keep an eye on things. Ms. Clark said Demi Cooper then pushed her
 (Ms. Clark) hard with both of his hands with sufficient force to almost push her down. Ms. Clark said that was the beginning
 of the incident. Ms. Clark the group behind her were upset that Cooper had just pushed a female with significant force and that
 he was now turning to run away or step away. Ms. Clark said she began yelling at Cooper and then a few seconds later was hit
 on the back. Ms. Clark said she did not lose consciousness straight away but did lose consciousness when she hit the ground.
 Ms. Clark said she felt like she was paralyzed. Ms. Clark said she was later diagnosed with a spinal fracture and nerve damage
 to her "C5." Ms. Clark said he was struck in the middle of her neck.  Ms. Clark told me she was treated by Providence Hospital
 on NE Glisan Street. Ms. Clark told me she did not know the long term prognoses of her injuries, but she does currently live
 with significant pain and vertigo. 
 
 
Ms. Clark told me she was hit by Ian Kramer. I asked Ms. Clark if she knew Ian Kramer prior to the incident. She told me she
 did not. I asked her if at the time she was hit, she knew the assaulter to be Ian Kramer. She told me she did not. Ms. Clark said
 she learned after the assault she had been struck by Ian Kramer.  
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I asked Ms. Clark if she remembered being pepper sprayed. Ms. Clark said when she regained consciousness she remembered
 the burning of pepper spray and she had subsequently seen video footage of her being pepper sprayed. I asked Ms. Clark if she
 saw the person who hit her. Ms. Clark told me she did not as he was behind her. 
 
 
I asked Ms. Clark if she did anything at all which might have encouraged the person who struck her to believe that he or others
 with him had a claim of self defense. Ms. Clark told me, categorically, "No." I asked Ms. Clark if the male who shoved her,
 Demi, had a reason to believe he needed to defend himself. Again, Ms. Clark told me no. 
 
 
I asked Ms. Clark about the "mutual" fight which broke out north of the bar. I asked if she understood that fight to be the
 agreed upon decider of the days events. Ms. Clark told me it was her understanding the two men would fight and the sides had
 somehow decided the Patriot Prayer members would then leave. I asked Ms. Clark if these conditions were established ahead
 of time. Ms. Clark told me she did not believe that to be the case. 
 
 
Ms. Clark told me she had, prior to the assault by Ian Krammer, noticed his actions and behavior. Ms. Clark told me she even
 took a picture of Kramer as he seemed so ridiculous, openly displaying both a metal baton and can of pepper spray.  
 
 
 
 
 
 
 
 
 

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/31/2019 0718

SUBJECT

(W/KNOWLEDGE #1) SAUPE, FREDRICK W (DOB: Dec-14-1

 
As part of the investigation, I spoke twice with Frederick Saupe. My first interview was interrupted by a meeting I needed to
 attend and so a second interview was conducted. Both interviews were recorded using my digital recorder. This report is only
 a brief summary of Mr. Saupe's statement written in my words. For full details refer to the CD which was placed into evidence
 on PER #A123565.
 
 
On May 23, 2019, I left a voicemail for Frederick Saupe. I had previously communicated with him via email. Mr. Saupe had
 called 9-1-1 during the incident, spoken with officers who responded to the initial call and provided me with access to his
 video footage of the Cider Riot incident and the follow up interactions between certain members of the Patriot Prayer group
 including Ian Kramer and Joey Gibson. 
 
 
In response to my questions, Mr. Saupe told me the video he had provided me access to was all the footage he had filmed
 related to the Cider Riot incident. Mr. Saupe confirmed he called 9-1-1 after pepper spray was fired and after he had done so
 be began videoing the incident. Mr. Saupe told me he saw that with the Patriot Prayer group there was a "fat out of place guy"
 with a back pack who prior to their arrival at the Cider Riot venue made a reference to being "armed and ready to go." Mr.
 Saupe said it was this reference by the fat male which caused him to speculate whilst on the phone to 9-1-1 that a firearm was
 present. 
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Mr. Saupe told me he was filming with the Patriot Prayer members prior to the Cider Riot incident. Mr. Saupe said he was on
 the bridge in NE Portland when they did their flag waving protest. Mr. Saupe said he understood the situation to be that the
 male (who he later learned was Ian Kramer) was not really invited to the protest and whilst on the bridge was isolated from the
 main group. 
 
 
Mr. Saupe said it was his understanding that Joey Gibson decided the group would go over to Cider Riot. Mr. Saupe said he
 was told by a large older male with a pointy goatee (I believe Steve Drury) they  (the group) were going over the Cider Riot
 to "start some shit." Mr. Saupe said another male told him Cider Riot was a known Antifa hangout and Gibson wanted to film
 there. Mr. Saupe told me it was as the group walked towards Cider Riot it became clear to him from the chatter amongst the
 groups members the group was going there, "to start some shit."  Mr. Saupe said the group chatter included how they wanted
 to arrive from a certain direction and catch the people in the bar by surprise.   I asked Mr. Saupe if he believed not all the
 members of the group were going to the Cider Riot pub with the same intent. Mr. Saupe said his sense was Gibson was there
 just to cause a scene while others (including Kramer and Drury) were going there to cause a fight.
 
 
I asked Mr. Saupe if he spoke with the male he now referred to as "Ian". Mr. Saupe said he did not. Mr. Saupe said he tried to
 talk to him but Kramer just ignored him. 
 
 
Mr. Saupe said prior to walking towards Cider Riot, the group were on the bridge. Mr. Saupe said it appeared they were
 waiting for someone and when Ian Kramer and his girlfriend arrived they were yelled at for being late. Mr. Saupe said he
 learned the group were going to Cider Riot to "start some shit" from the male with the goatee after the male exited his van.
  Mr. Saupe said he heard someone say "we need to ambush them" and another person said "they were armed and ready to go."
   
 
 
Mr. Saupe said he sensed there "might be trouble" so he ran ahead of the group and warned the bouncer at Cider Riot the group
 were heading over. Mr. Saupe said the bouncer seemed aware something was going on.  Mr. Saupe said the bouncer was
 wearing a gray t-shirt and jacket. 
 
 
On May 24, 2019, I conducted a second interview with Mr. Saupe. 
 
 
In response to my questions, Mr. Saupe said the conversations with members of the group about why they were going over
 to Cider Riot related to how the group felt the bar was a known Antifa hang out and the owner supported the group. I asked
 Mr. Saupe if, after the assault as the group was leaving the area, he heard the yelling between Kramer and Joey Gibson. Mr.
 Saupe said he did. I asked Mr. Saupe if it was his sense that Gibson was upset at Kramer for hitting the female with a baton.
 Mr. Saupe said it was. I asked Mr. Saupe if Kramer said anything to him off camera. Mr. Saupe said he did not.  
 
 
I asked Mr. Saupe if he saw the female being hit by Kramer. Mr. Saupe told me he did. Mr. Saupe said his sense was the group
 was trying to back away from Cider Riot but was still being antagonistic. Mr. Saupe said the female was with a group that
 moved forward and at one point the female either lunged forward or spat and Ian Kramer delivered "one big arm swing with
 the baton". Mr. Saupe said the female was struck and was knocked out. 
 
 
I asked Mr. Saupe if (as an eye witness to the event) he believed Kramer was justified in using that level of force on the female.
 Mr. Saupe told me, "not even close." Mr. Saupe said the group was trying to leave and could simply have left. Mr. Saupe said
 Kramer could simply have left too. Mr. Saupe said the female was not armed nor did she appear to be armed and she had not
 thrown rocks or done anything similar which might have made the use of the baton  more reasonable.   
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I asked Mr. Saupe if he saw red bricks being thrown. Mr. Saupe said he saw red bottles and glasses as well as chunks of
 concrete and rocks being thrown by both sides. Mr. Saupe said he saw a rock being thrown from the Cider Riot courtyard by
 the edge of the sidewalk. Mr. Saupe said the rock was aimed at Haley Adams and missed. Mr. Saupe said the rock hit a parked
 car instead.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/31/2019 1513

SUBJECT

(VICTIM #1) PRITCHETT, CRYSTAL N (DOB: May-17-198

 
As part of the investigation of the incident outside Cider Riot, on May Day 2019, I reviewed footage found on various open
 source sites such as Twitter, Facebook and YouTube. This report reviews video footage related to the injuries sustained by
 Crystal Pritchett when a male I know to be Chris Ponte threw an object at the crowd in the courtyard area of Cider Riot. It
 appears from the footage Ponte reacted to an object thrown at fellow Patriot Prayer member, Demi Cooper. That object in turn
 was thrown at Cooper in response to his throwing an object at the crowd in front of Cider Riot. 
 
 
As part of the investigation, I asked Ms. Pritchett to review a video posted on YouTube by the Stumptown Matters Channel.
  The video is entitled Portland May Day Riot - Patriot Prayer Arrives and Chaos Ensues.  In reviewing this and other footage
 (for example that of Mike Bivens), I had been able to locate Ms. Prittchet at the open door of the Cider Riot pub but was
 unable to see her move north from there. At my request Ms. Prittchet reviewed the video and told me she had located herself
 in the footage at about the 5 minute and 20 second mark. Ms. Pritchett told me the footage appeared to show her arriving at the
 food cart end of the courtyard and looking down at her injured left arm. I reviewed the footage and concurred. Ms. Pritchett
 confirmed she was injured by the thrown object in the moments between leaving the door of Cider Riot and moving to the
 north end of the lot.   I began to review the Stumptown Matters footage beginning at about 3 minutes 10 seconds and ending at
 about 5 minutes and 30 seconds. In reviewing the footage I was able to see the several occasions when Ms. Prittchet appeared
 in the footage.  
 
 
By establishing a specific time frame for the assault on Ms. Prittchet, I was able to identify specific common markers in the
 events. These markers included for example, certain persons yelling specific things or the specific location of certain person
 in association with other persons or things. By having these common markers I was able to take different footage and identify
 those markers in each piece of footage. I was able therefore to establish a clearer picture of the events surrounding the assault
 of Ms. Prittchet. The footage reviewed included: Joey Gibson's live feed of the events outside Cider Riot, a Robert West
 YouTube video called Riot Outside Cider Riot,  Mike Bivens' Twitter feed of May Day 2019, a YouTube video posted by
 an unknown person who reported doing so to Crime Stoppers, footage filmed, edited and published by Andy Ngo and as
 mentioned above, the Stumptown Matters video.
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By reviewing the footage of Robert West I was able to obtain a wider angle of the over all events leading up to Ms. Prittchet's
 assault. The video shows after the initial use of pepper spray by Chris Ponte and a significant pepper spray retaliation by
 persons inside the Cider Riot courtyard, the scene deteriorated into chaos with persons inside the Cider Riot courtyard
 beginning to throw objects including glass bottles and concrete chunks. Demi Cooper, Chris Ponte and other associates of
 Patriot Prayer were also seen to throw such objects back into the courtyard. 
 
 
In my early communication with Ms. Prittchet, she referred me to a Mike Bivens Twitter feed clip which featured object
 throwing and the damage of a black SUV parking on NE 8th Avenue, across from Cider Riot (a vehicle owned by Margaret
 Maxey). I reviewed that footage and concluded when those objects were being thrown, Ms. Prittchet was standing by the
 door to Cider Riot, holding it open. As I watched Robert West's footage I noted it showed Chris Ponte holding a square
 shaped object which certainly resembled a brick or at least a portion thereof. The footage shows as Demi Cooper, Ian Kramer
 and others associated with Patriot Prayer goad and exchange insults with persons in the Cider Riot courtyard, Demi Cooper
 throws what appears to be a plastic cup at the courtyard. An unknown masked male on the sidewalk to the immediate south
 of the door to Cider Riot throws an object which appears to be a heavy chuck of concrete or similar towards Cooper. Within
 moments Chris Ponte is seen to lob the square brick like object into the courtyard. The object is seen to cause persons in the
 courtyard to move and flinch. The Robert West video has certain markers which appear in other videos. They include a male in
 a red shirt and baseball cap running from behind a yellow van and a female who is seen later to identify herself as "homeless"
 yelling specific phrases including "you think your great but your not." Using such markers I was able to see in, for example,
  Andy Ngo's footage, when Ms. Pritchett began to move north through the courtyard. I quickly concluded her movement north
 coincided with Ponte throwing the brick like object. 
 
 
In the Stumptown footage and elsewhere I was able to establish Ms. Pritchett  was in the area where the brick like object was
 oriented. Using the SnagIt program I took several still images of the footage by way of evidence to support my conclusion.
 Refer to those images for greater detail. 
 
 
In summary, the footage does show a chaotic scene outside Cider Riot. Pepper Spray had been used by both sides and objects
 had been thrown by both sides. The footage also does not show Ms. Pritchett being struck. Instead, the footage does show
 Ms. Pritchett left the front door of Cider Riot and moved north. She appeared to have moved just a few feet when she was
 apparently delayed  by a female moving in the opposite direction. Ms. Prittchet then moved into an area behind other persons
 including Heather Clark, a shaved headed male in a red shirt and tattoos and the self described homeless female. It was while
 she was in this area she moved into the location where the brick like object thrown by Ponte was oriented when he threw it. 
 
 
The footage shows in addition, shortly after Ponte threw the brick like object, an unknown masked female attempted to spray
 Joey Gibson with pepper spray. In the moments after that Demi Cooper picked up an object from the ground and threw it.
 Cooper then yelled some like, "thats right flinch bitch." However, a careful review of the footage shows Cooper did not
 actually throw the object he was holding. 
 
 
In short, the footage shows no other person (except Chris Ponte) was seen to throw an object whilst Ms. Pritchett was in the
 area where she described being injured. 
 
 
This portion of the case is referred to the DA's Office for review.    
 
 
 
 

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

06/26/2019 0909
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SUBJECT

(VICTIM #3) CLARK, HEATHER A (DOB: Aug-14-1987)

 
As was previously mentioned, as part of the investigation of the incident outside Cider Riot, on May 1, 2019, I reviewed
 footage found on various open source sites such as Twitter, Facebook and YouTube. This report summarizes the video footage
 related to the injuries sustained by Heather Clark when a male I know to be Ian Alexander Kramer struck her with a metal
 baton. The footage reviewed included but was not limited to: Joey Gibson's live feed of the events outside Cider Riot, Haley
 Adams live feed,  Robert West's YouTube videos,  Mike Bivens' Twitter feed of May Day 2019, YouTube videos posted on
 the channel Stumptown Matters, footage filmed by Frederick Saupe and other footage filmed and posted by other persons who
 reported doing so to Crime Stoppers or who made their footage available to media outlets or to myself. 
 
 
In reviewing the footage, I was able to identify specific common events or markers. These markers included for example,
 certain persons yelling specific things or the specific location of certain persons in association with other persons or things. By
 having these common markers I was able to take different footage and identify those markers in each piece of footage. I was
 able therefore to establish a clearer picture of the events surrounding the assault of Ms.Clark. 
 
 
The assault of Ms. Clark was preceded by a series of events outside the Cider Riot pub. Footage shows members or associates
 of the Patriot Prayer group walked from the area of an event closer to the Lloyd Center to the area around Cider Riot. Prior to
 their arrival, as reported by Mr. Frederick Saupe, group members had discussed how best to approach the Cider Riot bar so as
 to most surprise its occupants. The footage shows journalists including Andy Ngo and Mike Bivens as well as others who were
 present to film Patriot Prayer (including Noah Bucchi) arrived at the bar ahead of Patriot Prayer and some had already received
 a hostile reception.  
 
 
The footage shows Joey Gibson approached the courtyard area of the bar on foot along with several associates including but
 not limited to Ian Kramer, Russell Schultz, Chris Ponte, Steve Drury and Demi Cooper. The arrival of Gibson sparked outrage
 and anger from the people at the Cider Riot pub who clearly objected to his presence and demanded that he leave. Gibson was
 seen to respond to the anger by telling the occupants of the bar to, "do something." Gibson also pointed out he was standing on
 a sidewalk which he was free to do.  A tense interaction between certain bar patrons and Gibson and his followers occurred a
 few moments later during which a patron of the bar threw liquid from a glass on the Patriot Prayer associates and Chris Ponte
 responded by spraying pepper spray. Numerous bar patrons also armed with pepper spray respond by spraying the Patriot
 Prayer group. 
 
 
Over the course of the next few minutes a tense stand off followed with persons on both sides spraying pepper spray and
 throwing objects including rocks, glasses and plastic cups. Ms. Clark was seen in the courtyard of the bar and out on the
 sidewalk. Ms. Clark wore no mask and in the available footage was not seen to possess anything which appeared to be a
 weapon or resembled a weapon. That said numerous persons were observed to be on bar property or on the sidewalk by the bar
 entrance who did appear to be armed with among other things, metal batons, pepper spray and brass knuckles.   As the incident
 unfolded, Ian Kramer was observed to be armed with what appeared to be a metal baton and pepper spray. Kramer was also
 seen to boast to the occupants of the bar that he was experienced in martial arts. Kramer was also seen to use pepper spray
 and to swing his baton at other persons including a female who appeared to have pepper spray persons associated with Patriot
 Prayer. 
 
 
Ms. Clark was seen in the footage to attempt to engage Joey Gibson in conversation. The audio which does not capture all that
 was said, appears to suggest Ms. Clark was asking Gibson what he was attempting achieve with his presence and for him to
 leave. Nothing in the audio which is captured or in the actions of Ms. Clark or Mr. Gibson which is observed suggested Ms.
 Clark threatened Mr. Gibson or made a physical attempt to intimidate him or use force against him.   
 
 
After a several minute standoff, a fight breaks out between a male associated with Patriot Prayer and a male associated with the
 patrons at Cider Riot. The fight occurs in the street north of the bar and appears to be willingly entered into by both parties.
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 Based on the footage it appears the sides have determined the fight will determine the outcome of the day. Once the fight ends,
 the Patriot Prayer associates, led by Gibson, report they are leaving having lost the fight. Gibson was seen to tell his followers
 both side fought like men and now they need to leave.  A male I recognize as Demi Cooper was seen to take exception to the
 idea that the group needed to leave and instead appeared to demand that he be allowed to fight. Gibson was seen to tell those
 associated with the bar that Cooper was keen to fight. Cooper was seen to become increasingly angry that no one would fight
 with him. 
 
 
The footage showed the assault of Ms. Clark actually began with the actions of Demi Cooper. As Cooper continued to demand
 to fight and was seen to shove Ms. Clark backwards with both arms. This was the first force used against Ms. Clark and
 the footage shows was not justified by a claim of defense of self or others. Ms. Clark was seen to clearly take exception to
 Coopers actions and moved forward towards Cooper. A crowd followed her but their actions appeared motivated by an effort
 to restrain Ms. Clark. Joey Gibson and Chris Ponte and also seen to retrain Ms. Clark whose anger was clearly aimed at Demi
 Cooper. As these events occurred, Ian Kramer was seen to be a distance of several yards away from Cooper, Ms. Clark and
 Mr. Gibson. Kramer appeared to be engaged in a conversation with another Patriot Prayer member and had his back to Cooper
 and Ms. Clark. Kramer was seen to turn and see the events involving Ms. Clark and Cooper but only after Cooper had pushed
 Ms. Clark. Kramer is seen to step forward and deliver a single overhead strike with his right arm with the apparent metal
 baton. Kramer's view of Ms. Clark and the persons around her appeared limited because Steve Drury and others are standing in
 his way. 
 
 
From Ms. Clark's perspective the footage showed as she moved forward and was blocked by Gibson and others, a Patriot
 Prayer associate named  David Willis, sprayed her and others with pepper spray. As she was sprayed, Ms. Clark was then
 struck by the blow from Ian Kramer. Ms. Clark was seen to fall to the ground and was carried into the Cider Riot pub. The
 footage showed Joey Gibson was heard repeatedly to apologize. The footage showed Kramer then swung a second time with
 his baton at other persons present. Joey Gibson then begin to force his associates back.
 
 
As the Patriot Prayer group quickly left the area, Gibson was heard to angrily berate both Demi Cooper and Ian Kramer.
 Gibson stated the Patriot Prayer associates had escalated the situation and demanded to know why Cooper punched an
 unmasked female who they did not know. Cooper was heard to state he actually pushed Ms. Clark. Later, Gibson was seen to
 confront Kramer demanding to know if he hit the female with a baton. The audio which is not clear in its entirety, does capture
 Kramer responding, "what did she have in her hand, do I know?" The exchange continued with Gibson stating the girl was
 "chasing" Cooper and Kramer responding "there was fifty of them coming at us, what we gonna do? "  Gibson was seen to
 become irate at Kramer and yelled, "she was talking to him and you knocked her the fuck out." As Gibson yelled at Kramer
 that he (Kramer) was, "a fucking idiot." Kramer replies, "everyone attacks us and we do what, take hits in the head?"  A few
 moments later, the footage captured a brief interaction between Demi Cooper and Ian Kramer. Cooper stated he knew Gibson
 was upset at Kramer but he (Cooper) was not. Kramer replied, "I look around and there's people flooding us."  The footage
 suggests Kramer believed he was defending others when he used a dangerous weapon to cause injury to Ms. Clark.  

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

07/25/2019 0938

SUBJECT

(SUSPECT #2) COOPER, MATTHEW D (DOB: Jan-27-1995)

 
In reviewing my initial General Offense report (GO), I noted I had inadvertently allowed the REJIN system to enter into the
 report the incorrect identity for the suspect I know to be Deme Cooper. I had accidentally allowed the REJIN system to import
 the identity as Demetrius James Cooper a black male born in November 1973 (which was second Deme Cooper the list) and
 not the correctly name Demetrius D Cooper a black male born January 1995 ( which was the third name on the list). The
 reader should be advised  all references in all reports to Deme Cooper were in in fact and in intent referenced to the activities
 of a black male who has the alias Demetrius D Cooper born January 1995 in REJIN.   Demetrius D Cooper a black male born
 January 1995 is legally known to be Matthew Demetrius Cooper born January 27, 1995, assigned SID #20075390 and FBI
 #451657TD6. 
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I know the person I refer to Deme Cooper in my reports to be  Matthew Demetrius Cooper born January 27, 1995, assigned
 SID #20075390 and FBI #451657TD6 because I have reviewed images taken by the Multnomah County Sheriffs Office
 whilst he was booked into MCDC and know the person featured in the images is the same person seen extensively in the video
 footage referred to elsewhere in my reports.   

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

08/08/2019 1748

SUBJECT

(W/KNOWLEDGE #2) WEST, ROBERT L (DOB: Jul-01-1965

 
As part of the ongoing investigation, on August 2, 2019, I spoke with Mr. Robert West. I know Mr. West is a self described
 "Cop Watcher" and is also a follower of the Patriot Prayer group. I know Mr. West follows the group at their events and
 routinely posts videos he films on his YouTube Channel. I had viewed and used those videos to develop an understanding of
 the events of May 1, 2019 at Cider Riot. On August 2, 2019, Mr. West was filming events at the scene of a homicide unrelated
 to this investigation.  I approached Mr. West and explained I was investigating the Cider Riot incident. I asked Mr. West if
 he would meet with me, at a later date, and offer his opinion and observations on the events he witnessed outside Cider Riot
 on May 1, 2019. Mr. West explained whilst he did consider himself a journalist he would be happy to meet to discuss the
 incident. 
 
 
On August 8, 2019 at about 1600 hours, Detective Shaye Samora and I met with Mr. West at the Starbucks at NE 122nd
 Avenue and NE Airport Way. Our interview with Mr. West was recorded using the digital recorder provided to me by the
 Bureau. This report is only a very brief summary of the interview which lasted some 37 minutes and is written in my words.
 For full details of the interview refer to the CD which was later placed into evidence on PER #A140139. 
 
 
In response to my questions, Mr. West told me he was present on May 1, 2019 in and around the Cider Riot location and
 videoed the events. Mr. West agreed he made three postings to his YouTube channel and those postings represented all the
 footage he filmed of those events. Mr. West also confirmed his footage was in no way edited or altered. 
 
 
Mr. West told me he filmed events earlier in that day too. Mr. West told me was present at the ICE facility as well as at a later
 event on the bridge crossing I-84. Mr. West told me several of the persons with the Patriot Prayer Group decided to head to
 Cider Riot. Mr. West said there was a disagreement within the group as to whether or not to go the Cider Riot. Some members
 of the group were opposed to the idea whilst other were strongly in favor of it. Mr. West said the motivation for going to Cider
 Riot was to see what kind of reaction the group would get from Antifa. I asked Mr. West about the structure of the Patriot
 Prayer group in terms of its leadership.  Mr. West said that was a difficult question to answer as, whilst Joey Gibson was the
 recognized leader of the group, he could not control all of the groups' members or their actions. Mr. West said there were
 elements within the Patriot Prayer group who, on May 1, 2019, wanted to go to Cider Riot to "fight." Mr. West said Gibson's
 plan was to go to Cider Riot to seek a reaction. Mr. West said others within the group were explicitly looking for a fight.   I
 asked Mr. West if Ian Kramer was one of the people within the group who expressed a desire to go to Cider Riot to fight. Mr.
 West said, "yes" he was. I asked Mr. West if he knew who else within the group wanted to go to Cider Riot to fight. Mr. West
 told me there are a lot of people within the group who wanted to go to Cider Riot and, in his opinion there was only one reason
 to go over there and that was to initiate a violent reaction. Mr. West explained it was well known the Antifa group was present
 in Cider Riot would not let the Patriot Prayer group simply march up and down the sidewalk, "without doing something." Mr.
 West explained there were members of the Patriot Prayer group who were looking for that reaction. 
 
 
I asked Mr. West who in the group wished to fight and who did not. Mr. West said Chris Ponte did not go to look for a fight but
 was an individual who "if the fight came to him" would defend himself with equal force.  I explained to Mr. West, Chris Ponte
 was the first person who used pepper spray at Cider Riot. Mr. West said Ponte had told him he had used pepper spray but it
 was after members of Antifa had fired pepper spray at them. I asked Mr. West if Ponte had told him about throwing a rock at
 Cider Riot. Mr. West said Ponte had told him about throwing a rock but again justified his actions by saying he did so because
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 someone had thrown a rock at him. Mr. West said Ponte threw the rock in the direction from which it came. I asked Mr. West
 if he remembered seeing Chris Ponte throwing a rock. Mr. West said he knew Ponte threw a rock because a rock was thrown at
 him. Mr. West, however, said he was unable to describe the rock. 
 
 
I asked Mr. West about what seemed to be called the "mutual fight." This was the street fight between one male from each side.
 I asked Mr. West how it was decided this fight would happen and how it was decided the winner of the fight would be the
 day's winner. Mr. West said he believed someone in Antifa spoke with Joey Gibson and that was how the agreement entered
 into. I asked Mr. West about Ponte hitting a male who was carrying a guitar. Mr. West said he spoke with Ponte about that and
 Chris Ponte told him the male was swinging the guitar at members of the Patriot Prayer group and so he struck him. Mr. West
 said Ponte later apologized to the male when he realized the male was not associated with Antifa. 
 
 
I asked Mr. West if he recalled seeing Ian Kramer in the street with a baton in one hand and a can of pepper spray in the
 other. Mr. West told me he saw, "Deme hitting...[]...Heather" and then saw "Ian hitting Heather with the asp baton." I asked
 Mr. West why Kramer hit Heather. Mr. West said, "she was Antifa." Mr. West said the Patriot Prayer members viewed
 Antifa as members of a terrorist group. Mr. West said, "It would be like a US soldier running into the Taliban over there in
 Afghanistan."  
 
 
Mr. West said, in his opinion, once Joey Gibson said the group was leaving anyone not wanting to engage should have pulled
 back. Mr. West said the ones who stayed around were the ones looking for a fight. Mr. West said whilst Gibson called "the
 shots" for the group he could not control everyone. Mr. West said Gibson was the one in charge as this was his rally. Mr.
 West said there were several people who did not want to leave including Deme and Kramer. Mr. West said Kramer and Deme
 wanted to continue to fight.
 
 
I asked Mr. West if David Willis' use of pepper spray on Heather Clark was reasonable. Mr. West said it was not. Mr. West
 said when Gibson told everyone to back up that is what they should have done.  Mr. West said much like when a police
 sergeant tells an officer its time to leave the officer will be expected to leave, so when Gibson said the group was leaving its
 members should have left the area. I asked Mr. West why he expected the group to obey Gibson's instructions. Mr. West said
 Gibson was the organizer and leader of the event. Mr. West said he was present earlier whilst the group was enroute to Cider
 Riot and heard Kramer, Deme and others say things like, "fuck Gibson."   
 
 
I asked Mr. West if Chris Ponte was a member of the group who was looking for a fight at Cider Riot. Mr. West said he was
 not but added Ponte was prepared to defend himself and others. 
 
 
I asked Mr. West about MacKenzie Lewis. Mr. West said he was one of the group looking for a fight. Mr. West added anyone
 from the group who wanted to walk on the sidewalk by Cider Riot was looking for a fight. I asked Mr, West if the group knew
 walking down the sidewalk by Cider Riot would cause a problem or should have known it was going to cause a problem.
 Mr. West said the group knew it was going to cause a problem. Mr. West said the group sent scouts ahead who told them
 there were more than one hundred Antifa members present and they were armed. Mr. West said the group knew, "there was
 a waiting party." I asked Mr. West if Patriot Prayer went to Cider Riot for a fight. Mr. West told me, "they're going there for
 a fight. Joey went there to get beat up." Mr. West said Gibson likes to play the "sympathy card." Mr. West explained Gibson
 liked to show he was exercising his First Amendment Rights and was attacked. Mr. West said a fight or a "riot" by the group
 destroyed Gibson's "narrative."  
 
 
I asked Mr. West about Russell Schultz. I asked if Schultz went to Cider Riot to a fight. Mr. West said he did not know
 specifically what Schultz's intentions were but added in his mind everyone who when to Cider Riot went there for a fight or to
 get beat up.  
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IMAGE ATTACHMENT (3366192)   INTERVIEW WITH CHRISTOPHER PONTE   
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had shortly before been "rushing" them. I asked Mr. Ponte why the female was #rush ing" at therm. Mr. 

Ponte said he did not know but added it was because they were Anti fa and had hatred towards his 

group. 

I asked Mr. Ponte if he s.iw Deme Cooper that day. He told me he did. I asked Mr. Ponte if he saw 

Cooper wanting to fight w ith a member of Antifa . Mr. Ponte said he did. I ;,sked Mr. Ponte if he saw 

Cooper pushing the female. Mr. Ponte said he saw Cooper pushing someone but he did not remember 

who it was. Mr. Ponte then admitted he had seen Deme Cooper pushing the female backwards and said 

he even tried to break up the incident between Cooper and the female. Mr. Ponte said he was trying to 

get everyone to leave. Mr. Ponte said it was obvious from the sound the girl had been hit with a metal 

object. 

I asked Mr. Ponte if he believed he or Mr. Gibson or any other person was in immediate danger when 

the female "rushed" forward. Mr. Ponte said. NAbsolutely." Mr. Ponte said the female had a violent 

history at protests and had lots of people behind her w ith weapons. I asked Mr. Ponte if he felt Ian 

Kramer was justified in st riking her. Mr. Ponte sa id it might have been justified on the one hand and not 

on the other. 

Towards the end of the interview Mr. Ponte asked me to inform him directly if he had a w.irrant for his 

arrest. Mr. Ponte said he would turn himself in. I told Mr. Ponte I would do so. 

On Augu,t 13, 2019, I received a text from Mr. Ponte stating his Probation Officer had notified him of an 

outst,md warrant. I confirmed the warrant through LEDS and told Mr. Ponte he had a wart.mt. Mr. 

Ponte explained he was tuming himself in. 

Later on I asked Mr. Ponte a !:,out his statement about going to Cider Riot to film. The text message 

e~change is below. 

< 'fl! .. ~ 
;JUl ~'4, -o-7JI, ) 

No had tD put my phooe ~ 
«, "to :he ~h volume 1:11 anllfe 
1hu~ 

·a , 

Qwe!lfflfl&'llf .. lSolnO!l"f'II 
Cldng:1t•OAlt:r.urDM 

c.:J Q 1. -----· _____ 8 
.. o .: e r:'! 

The matter remains under investjgation. 
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FOLLOWUP REPORT #10
ASSIGNED TO

BARNARD, DANIEL F (49119)
RANK

ORG UNIT

EAST
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/29/2019
ASSIGNED BY

BARNARD, DANIEL F
SUBMITTED ON

05/29/2019
APPROVED ON

05/29/2019
APPROVED BY

PAK, CURTIS C

NARRATIVE
AUTHOR

BARNARD, DANIEL F (49119)
DATE/TIME

05/29/2019 1856

SUBJECT

AIR SUPPORT RECORDING

On May 1st 2019 I was a Tactical Flight Officer and operating the FLIR camera on
 AIR 2 and had directed pilot Sgt Andy Jenson to fly in the direction of NE 8th Ave
 and NE Couch street.
 
 
See previous supplemental report for details.
 
 
It became clear to me that there was a recording error with our digital video
 recorder. I attempted to troubleshoot this at length and discovered it was some
 sort of hardware issue with the USB 3.0 ports. When plugged into those ports, as
 the thumb drive was on the 1st of May 2019, I would intermittantly notice that the
 recording would stop due to a USB drive read error and then promptly start back
 up.
 
 
The digital recorder is set to buffer back and record 15 seconds prior to the
 initiation of the recording. The result was that multiple 1-3 minute or so clips
 were created with an overlap of 1-15 seconds on each video clip. Had this been
 functioning normally it would have recorded until I pressed the button to stop
 recording, providing us with only one video for the duration of the call.
 
 
After viewing the video clips I do not believe any evidence was lost in due to this
 error.
 
 
I submitted a copy of the DVD with the video clips from Air 2 into the East
 precinct property evidence room (PED# A133245).
 
 
Also of note, while I was operating the FLIR camera I would occasionally switch
 from a day light camera to an Infrared Camera. I do this so that I can make out
 different details. And better inform supervisors and officers on the ground about
 what we see. In particular to working events with large numbers of people I often
 switch to an IR image so that I can more easily get a head count of how many
 people may be involved so that we can better inform supervisors and officers on
 the ground so that they can respond with the resources and bodies that they need
 to appropriately address a situation.
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FOLLOWUP REPORT #11
ASSIGNED TO

ALDERMAN, WAYNE D (23331)
RANK

ORG UNIT

NORTH
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

08/07/2019
ASSIGNED BY

ALDERMAN, WAYNE D
SUBMITTED ON

08/07/2019
APPROVED ON

08/07/2019
APPROVED BY

MCFARLAND, SEAN M

NARRATIVE
AUTHOR

ALDERMAN, WAYNE D (23331)
DATE/TIME

08/07/2019 1207

SUBJECT

SB TRANSPORT TO DETECTIVES

P.Hern #32396 (partner)
 
 
Radio call to 7541 N Dwight Ave to assist PPB Detectives with a transport. We
 arrived and contacted Det. Traynor. Traynor requested that we transport Kramer to
 Central Detectives.
 
 
I changed out handcuffs on Kramer without incident. Kramer was transported to
 Central Detectives. We did not speak of this case during transport.
 
 
No additional information at this time.
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FOLLOWUP REPORT #12
ASSIGNED TO

OUTHAYTHIP, NAVARATH (24990)
RANK

ORG UNIT

FORENSICS:
CAPACITY

2-FORENSIC UNIT PROCESSING

ASSIGNED ON

08/09/2019
ASSIGNED BY

OUTHAYTHIP, NAVARATH
SUBMITTED ON

08/09/2019
APPROVED ON

08/11/2019
APPROVED BY

WARE, PAUL D

NARRATIVE
AUTHOR

OUTHAYTHIP, NAVARATH (24990)
DATE/TIME

08/09/2019 1524

SUBJECT

SUSPECT AND EVIDENCE PHOTOS

 
On 08/07/19, I was called to the Detective Division to photograph an assault suspect in custody.  When Officer Stoffel and
 I arrived, I made contact with Detective Traynor.  He wanted evidence in the paper sacks and all four sides of the suspect
 photographed.  A digital SLR camera was used to photograph Kramer (the suspect) and several items of evidence.  The
 captured still images were uploaded into DIMS.  See Detective Traynor's report for further detail.
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PROPERTY REPORT - EVIDENCE
PROPERTY REPORT #

597822
SUBMITTED ON

05/29/2019
SUBMITTED BY

BARNARD, DANIEL F

RELATED EVENTS

GO 42 2019-141483 
RELATED ITEMS

1

STATUS

EVIDENCE
TAG #

42597822-1
ARTICLE

RCDISC - Radio, TV, and sound entertainment devices

MAKE MODEL COLOR VALUE

1.0

# PIECES

1
SERIAL NUMBER(S)

UNKNOWN
OAN DESCRIPTION

DVD CONTAINING VIDEO FROM AIR
SUPPORT

A
R

T
IC

L
E

S
 

RECOVERED DATE RECOVERED VALUE

0.0
RECOVERED LOCATION
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The attached media was generated by the Portland Police
Bu reau

Date &

Air Support Unit. ,

rime: o sl t/,q77
Pilot:

me ond DPSST

Tactical Flight Officer:
OPSST

Delivered To: n 3
N0me ond DPSSr

Case #

ASU video is recorded in a .TS file format that plays best from
the hard drive on VLC Media Player. lt must be taken to FED for
entry into DIMS.

This media is PRIMARY EVIDENTIARY COPY. ASU does not have

access to DIMS. IT IS YOUR RESPONSIBILITY TO ENTER IT.

ottoch medio here
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BUBEAU OF POLICE
2619 NW INDUSTHIAL ST,. STE. 84
PORTLAND. OBEGON 972I0
503-823-2179

PROPERry/EVIDENCE RECEIPT
THIS RECEIPT MUST B ACCOMPANIEO BY AN APPROPRIATE BEPORT

REFER CASE NO

HOURS OF OPERATION:
9:00 AM TO NOON &

1:00 PM TO 4:00 PM. M-F
PPB CASE NO

?nuo. A133245REC€IPT

NUMEER

SAFEKEEPINGglt'*" or.ttdX-J,,.n". FO[.'ND -, 
PBISONERS PBOP.

! ** 
"o"r, 
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PROPERTY TAKEN FFOM
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z?clry SIATEHOME ADDBESS
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SAFEKEEPING
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MI sEx oo8LAST NAME FIRSTOWNER OF PROPERry

ZtP PT]ONESTATEIIOME AODRESS clry

\ , DPSSI/ASSIGNL-z 79//z
LOCATION WHERE SETzED. FOI,ND, SUBE€NDERED

fbn ''iffisn6AroR (rF ort €RENr) r bPsstrasstcN

SEX RACE DOBI DEFENDANI

- SUSPECT

\lFIRSTLAST NAME

STtNFoR GUNS LIST ItlAKE, TYPE, CALIBER, tll00EL, SERIAL NUMBER(S), ltlPoRTER & C0UIITRY 0F oRlcltl.
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E
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E
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t"1- I ({ t'3RECEIPT

NUI\4BER No. A123558 qfs2r r.a t f REFEB CASE NODATE,"IIME
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I went there to film but things 
got crazy. I just defend my self 
when attacked. From now on i 
will just take a beating to prove 
i don't have intentions to fight 
anyone. Thats if i ever come 
across anyone in the streets. l 
will just record it and forward to 
you 

K 

I only care about c ider riot 

Thursday 4:05 PM 

Hey this is det Traynor again . I 
just finished chatting vv ith Bob 
West and l1e was saying you 
were defending yourself or 
others at cider riot. Do you 
wanna hook up tonight or 
ton1orrow (even by phone) so 
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ton1orrow (even by phone) so 
you can say that for the 
record? The problem is it's 
har·d for a 3rd party to offer a 
self defense claim for some 
one else. 

Thursday 6:35 PM 

Yes can i call you at about 
10:15pm tonight? 

Ty 
• 

Thursday 9:03 PM 

When you call vvill you please 
call rne at rny desk phone. 
5038230451. Cell phones 
struggle inside the justice 
center 
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Did they call you? 
1 

No. My po told me to turn 
myself in on the riot warrant 

I "l' />.T ~ FGR 

011 4 t ·& ~ B "t Je. l.ACKA. 

C C 38.9 
RLCORO I~ HClC/NC 

••WARRANT l NFORMATION•* 
OFr l53C6 RlOT oFN/RIOT 
!XJK/2019/08/l.2 CRT/0R026025J - MUL'l'NOMl 
WTP/FEL WN0/19CR53033 BAL/10000-00 
e;xL/2-LIMITED EXTRADITION SEE MIS FIE.LO 

MIS/EXTR OR,WA,MT,ID VIA NW SnUTTLE, ,M 
OREGON, CALL 5039880381 TO CONFIRM 

NOA/NO 
DNA/NO 

• SUPPLEMENTAL I NFORMAT ION• 
AKA/PONTE,CHRISTOPHER 
DOB/1981/10/04 
SMT/TAT LF ARM / TAT RF ARM 

ASSOCIATED ADDRESSES 
111V ADDRESS 

M>IV710 E BERKELEY ST 

I 

Holy shit there it is fron1 last 
nights 
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Ok. Do you know if its a book 
and release or not? 

Sorry to keep bothering you, 
but does that say bail 10,000$ 

I don't know. It says bail says 
$10000 but it 's a c felony 
vvhich means the jail will likely 
release on your own rccog. But 
the ja il is the jail and so I don't 
know. 

Ok thank you. Im sorry you 
even had to be bothered for 
this right vs left stupidity going 
on. Ty 

Yesterday 7:27 PM 

Chris Traynor here. I have been 
~vorking on another deal al l day 
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Chris Traynor here. I have been 
working on another dea l all day 
so I've been unable to call you. 
I know the grand ju ry on cider 
riot vvas set to resun1e on 
Thursday so I was taken by 
surprise by your text. You are 
f ree to do vvhat you want and if 
your po says t urn your self in 
then that 1s good advice but 
you said yo u went to the event 
to fi lm. Did you film anything 
and if you did did you post it. I 
am happy to reach out to the 
DAs office ton1orrow to find out 
what happened re t he warrant. 

No had to put my phone away 
do to the high volume of antifa 
thugs 

Ok well my offer sti ll stands re 
ca lling the DA ton1orrow. 
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IMAGE ATTACHMENT (3366546)   KRAMER   
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SID: 

LAN:MCL1476606 

JMJ.:L119125767 KR_AMER, IAlJ ALF.X.llNDER 

06-03-l9-74.. w 507 1Jl5 BRO .. BLK 

'.:SI CLSl JMULl - - ~ -,- 'Xerox 2019-08-07 13:45:52 
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RELATED ARREST REPORT: AB# 14126
ARRESTEE

KRAMER, IAN ALEXANDER
DOB

06/03/1974
RELATED CD# INTERPRETER NEEDED

No

ARREST DATE/TIME

08/07/2019 1050
ARREST TYPE

WARRANT / FOLLOW-UP ARREST
STATUS

CHARGED
REASON FOR ARREST

WARRANT

ARREST LOCATION

N LOMBARD ST / N DWIGHT AVE, PORTLAND

COUNTY

MULTNOMAH
DISTRICT (PPB PRECINCT)

NO
BEAT (PPB DISTRICT)

530
GRID

88573
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SUMMARY OF FACTS

WARRANT ARREST OF ASSAULT II SUSPECT
ARMED WITH

UNARMED

ARRESTING OFFICER 1

TRAYNOR, CHRISTOPHER M (36266)

APPROVED BY

()
APPROVED DATE

RELATED ARREST REPORT: AB# 14610
ARRESTEE

,
DOB RELATED CD# INTERPRETER NEEDED

No

ARREST DATE/TIME

08/14/2019 1410
ARREST TYPE

WARRANT / FOLLOW-UP ARREST
STATUS

CHARGED
REASON FOR ARREST

ARREST LOCATION

1401 NW KERNEY STREET, PORTLAND, PORTLAND

COUNTY

MULTNOMAH
DISTRICT (PPB PRECINCT) BEAT (PPB DISTRICT) GRID

SUMMARY OF FACTS

LEWIS ARRESTED ON OUTSTANDING WARRANT BY US MARSHALS
ARMED WITH

UNARMED

ARRESTING OFFICER 1

GOSS, RYAN W (36267)

APPROVED BY

TRAYNOR, CHRISTOPHER M (36266)
APPROVED DATE

08/14/2019

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

*** END OF HARDCOPY ***
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GENERAL OFFENSE
REPORTED DATE/TIME

05/03/2019 1140
OCCURRED DATE/TIME

05/03/2019 1140
REPORTING OFFICER/DEPUTY NAME & #

FLOHR, AMELIA (57430)

LOCATION OF INCIDENT

1111 SW 2ND AVE, PORTLAND
PLACE

PPB CENTRAL
PRECINCT

COUNTY

MULTNOMAH
DISTRICT

CE
BEAT

850
GRID

76015

SEVERITY

MISDEMEANOR
FAMILY VIOLENCE

No
GANG INVOLVEMENT SPECIAL STUDY

RELATED INCIDENT NUMBERS

CP 42 2019-143459, GO 42 2019-680568, GO 42 2019-141483

TOTAL LOSS TOTAL RECOVERED

$100
DAMAGED TOTAL

$100
DRUG TOTAL

CLEARANCE STATUS

NOT APPLICABLE
EXCEPTIONAL CLEARANCE

NOT APPLICABLE

DATE/TIME CLEARED

05/15/2019
CLEARED BY

 - 

INTERNAL STATUS

INACTIVE / SUSPENDED - LACK OF TANGIBLE
LEADS

APPROVED BY

POOL, MICHAEL E (29520)
APPROVED ON

05/03/2019

OFFENSES [2]
OFFENSE

SIMPLE ASSAULT-MISD
STATUTE PREMISE TYPE

Bar/Nightclub

CRIMINAL ACTIVITY

GANG - NONE/UNKNOWN
WEAPON/FORCE USED

HANDS, FEET, TEETH, ETC.

BIAS

NONE (NO BIAS)

OFFENSE

VANDALISM
STATUTE PREMISE TYPE

Bar/Nightclub

BIAS

NONE (NO BIAS)

PERSON - VICTIM #1   
NAME (LAST, FIRST MIDDLE)

BUCCHI, NOAH JAMES 
SEX

MALE
RACE

WHITE
DOB

05/03/1997
AGE

22

HOME ADDRESS - STREET, CITY ZIP

1990 WEMBLEY PARK RD, LAKE OSWEGO OR 97034
HEIGHT

5'11
WEIGHT

152
HAIR COLOR

BLOND OR
STRAWBERRY

EYES

BROWN

HOME PHONE

(503) 477-1921
CELL PHONE

(503) 477-0440
WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE)

A216302 (OR)
SOCIAL SECURITY NUMBER POB

CITIZENSHIP MARITAL STATUS

SINGLE
LENSES/GLASSES LANGUAGE

ENGLISH

COMPLEXION

LIGHT
BUILD

SLIM
HANDED HAIR STYLE FACIAL HAIR COLOR FACIAL HAIR DESCRIPTION

PERSON - UNIDENTIFIED SUSPECT #1   
PERSON DETAILS:

   Sex:                  MALE
   Race:                 UNKNOWN

POSSIBLE ADDRESS(ES):

ADDITIONAL REMARKS:
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PERSON - UNIDENTIFIED SUSPECT #2   
PERSON DETAILS:

   Sex:                  MALE
   Race:                 WHITE

POSSIBLE ADDRESS(ES):

ADDITIONAL REMARKS:
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NARRATIVE
AUTHOR

FLOHR, AMELIA (57430)
DATE/TIME

05/03/2019 1220

SUBJECT

MAYDAY CIDER RIOT ASSAULT

 
On May 3, 2019 at about 1140 I self-dispatched to the Central Precinct lobby, where
 Noah Bucchi was waiting to report a cold assault.
 
 
Upon arriving, I contacted Bucchi, who told me this incident was related to the
 fight at Cider Riot (607 NE Couch St) which occurred on Mayday (5/1/19).
 
 
I asked Bucchi what happened. He showed me a piece of a broken camera lens, which
 he said would cost $100 to replace. He said an unknown suspect (X1) hit his camera
 with a "club", then went into the bar. Bucchi tried to follow the male, but was
 blocked by other unknown people and the male he assumed was the bar owner.
 
 
Bucchi described X1 as an unknown race male in a mask and brown jacket. Bucchi said
 the club was a wooden pole, which X1 swing up from his side to hit the camera
 lens. He said he had been filming down the middle of the two groups at Cider
 Riot for a school documentary. Buchhi said he and X1 had not had any interactions
 before X1 hit his camera. He believed X1 came from the ANTIFA side.
 
 
Bucchi said after he was denied entry to Cider Riot he stood outside waiting for
 X1 to return. He said at this point another unknown suspect (X2) came up from the
 side and punched him multiple time with his fist. Bucchi described X2 as a white
 "big guy", not wearing a mask. He said he did not get a good look at X2, however,
 he thought it might have been the bar owner but couldn't elaborate on why.
 
 
Bucchi said he was hit first on the left side of his jaw, at least once to the
 chin, and once of twice more, also to the face. He wasn't sure how many times he
 was hit. I asked Bucchi about the pain. He said it "hurt to eat" the first night,
 but now it was "nothing, maybe a two" on a scale of one to ten. I took photos of
 Bucchi's face, which had a small abrasion on the left jaw-line, but did not look
 swollen.
 
 
Bucchi later emailed me clips of vidoe from the incident which had been posted on
 Youtube. Due to an unknown error, I was unable to view the videos at this time,
 and will try again later.
 
 
There is already a case number related to the Mayday protest: 19-680568.
 
 
There is no better suspect information at this time. Nothing further.
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FOLLOWUP REPORT #1
ASSIGNED TO

COMBS, BRANDEN L (43503)
RANK

OFFICER

ORG UNIT

CHIEF'S OFFICE: CRIMINAL INTELL
CAPACITY

2-CASE REVIEW

ASSIGNED ON

05/14/2019
ASSIGNED BY

SIMPSON, PETER B
SUBMITTED ON

05/15/2019
APPROVED ON

05/16/2019
APPROVED BY

SIMPSON, PETER B

NARRATIVE
AUTHOR

COMBS, BRANDEN L (43503)
DATE/TIME

05/15/2019 1511

SUBJECT

(VICTIM #1) BUCCHI, NOAH J (DOB: May-03-1997)

 
Reviewed narrative and nothing to follow up on at this time
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FOLLOWUP REPORT #2
ASSIGNED TO

TRAYNOR, CHRISTOPHER M (36266)
RANK

DETECTIVE

ORG UNIT

DETECTIVE: ASSAULT DETAIL
CAPACITY

1-INVESTIGATOR, LEAD

ASSIGNED ON

05/24/2019
ASSIGNED BY

TRAYNOR, CHRISTOPHER M
SUBMITTED ON APPROVED ON APPROVED BY

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/24/2019 1031

SUBJECT

(VICTIM #1) BUCCHI, NOAH J (DOB: May-03-1997)

 
For details of the investigation refer to 19-141483.  
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PROPERTY REPORT - DAMAGED
PROPERTY REPORT #

593888
SUBMITTED ON

05/03/2019
SUBMITTED BY

FLOHR, AMELIA

RELATED EVENTS

GO 42 2019-143459 
RELATED ITEMS

1

STATUS

DAMAGED
TAG #

-
DESCRIPTION

CAMERA LENS

RECOVERED DATE RECOVERED LOCATION

607 NE COUCH ST

M
IS

C
E

L
L

A
N

E
O

U
S

 

ITEM #

1
ITEM

CAMERA LENS
QUANTITY

1
VALUE

100.0
RECOVERED?

Yes

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

*** END OF HARDCOPY ***
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GENERAL OFFENSE
REPORTED DATE/TIME

05/02/2019 0423
OCCURRED DATE/TIME

05/01/2019 2000
REPORTING OFFICER/DEPUTY NAME & #

SORENSON, MONICA D (45180)

LOCATION OF INCIDENT

810 NE COUCH ST, Apt. 102, PORTLAND
PLACE

COUNTY

MULTNOMAH
DISTRICT

CE
BEAT

711
GRID

20515

SEVERITY FAMILY VIOLENCE

No
GANG INVOLVEMENT SPECIAL STUDY

RELATED INCIDENT NUMBERS

CP 42 2019-141889, GO 42 2019-680568, GO 42 2019-141483

TOTAL LOSS TOTAL RECOVERED DAMAGED TOTAL

$1000
DRUG TOTAL

INTERNAL STATUS

INACTIVE / SUSPENDED - LACK OF RESOURCES
APPROVED BY

SHARP, STEVEN M (42660)
APPROVED ON

05/02/2019

OFFENSES [1]
OFFENSE

VANDALISM-VEHICLE
STATUTE PREMISE TYPE

Street/Highway/Road/Alley/Sidewalk

BIAS

NONE (NO BIAS)

PERSON - VICTIM #1   
NAME (LAST, FIRST MIDDLE)

MAXEY, MARGARET 
SEX

FEMALE
RACE

WHITE
DOB

05/05/1994
AGE

24

HOME ADDRESS - STREET, CITY ZIP

810 NE COUCH ST, Apt. 102, PORTLAND OR 97214
HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE

(480) 286-7786
CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

VEHICLE - VICTIM #1
LICENSE NUMBER

319FWS
STATE OF ISSUE

Oregon
VEHICLE TYPE

SUV/LL/JEEP
LICENSE TYPE

Passenger Car
LICENSE YEAR

2020

VIN

JF2SH6CC9AG784120
OWNER APPLIED NUMBER

MISC INFORMATION

MAKE

Subaru
MODEL

Forester
STYLE

SUV-SPORT UTILITY VEHICLE
YEAR

2010
COLOR

Black

INSURANCE COMPANY LIAB

No
POLICY # EXP DATE

TRANSMISSION INTERIOR DESCRIPTION EXTERIOR DESCRIPTION

WINDOWS WHEELS CONDITION MODIFICATION

A
U

T
O

M
O

B
IL

E
D

E
T

A
IL

S

BODY DAMAGE OTHER FEATURES
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NARRATIVE
AUTHOR

SORENSON, MONICA D (45180)
DATE/TIME

05/02/2019 0558

SUBJECT

OFFICER STATEMENT

On 05/02/19 I responded to 810 NE Couch St #102 on a report of vandalism to a
 vehicle.  Upon arrival I contacted (V1) MAXEY who stated her vehicle had been
 damaged from a big fight earlier in the night.
 
 
 MAXEY stated her vehicle, license plate #319FWS, was parked on the corner of NE
 8Th AVE and NE Couch ST.  A large group had gathered for a protest when a fight
 broke out around 8pm.  MAXEY was recording the incident.  The fight was near
  MAXEY'S vehicle. When the fight finally broke up,  MAXEY discovered her front
 driver door had been damaged.  She's unable to fully open the door. On the video
 people are wearing masks and it's difficult to tell who damaged the vehicle.
 
 
I asked  MAXEY to email me the video.  Once received I'll forward the video to CIU
 and place the video into DIMS.  I took pictures of the damage and will put them
 into DIMS also.
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FOLLOWUP REPORT #1
ASSIGNED TO

TRAYNOR, CHRISTOPHER M (36266)
RANK

ORG UNIT

DETECTIVE: ASSAULT DETAIL
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/24/2019
ASSIGNED BY

TRAYNOR, CHRISTOPHER M
SUBMITTED ON

05/24/2019
APPROVED ON

05/28/2019
APPROVED BY

ROBERTS, CORY R

NARRATIVE
AUTHOR

TRAYNOR, CHRISTOPHER M (36266)
DATE/TIME

05/24/2019 1024

SUBJECT

(VICTIM #1) MAXEY, MARGARET (DOB: May-05-1994)

 
For details of the investigation refer to the primary case number 19-141483.  
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FOLLOWUP REPORT #2
ASSIGNED TO

TRAYNOR, CHRISTOPHER M (36266)
RANK

DETECTIVE

ORG UNIT

DETECTIVE: ASSAULT DETAIL
CAPACITY

1-INVESTIGATOR, LEAD

ASSIGNED ON

05/24/2019
ASSIGNED BY

TRAYNOR, CHRISTOPHER M
SUBMITTED ON APPROVED ON APPROVED BY

Exhibit 7, pg. 4 of 5
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PROPERTY REPORT - DAMAGED
PROPERTY REPORT #

593635
SUBMITTED ON

05/02/2019
SUBMITTED BY

SORENSON, MONICA D

RELATED EVENTS

GO 42 2019-141889 
RELATED ITEMS

1

STATUS

DAMAGED
TAG #

-
TYPE

Passenger Car

LICENSE

319FWS
VIN

JF2SH6CC9AG784120
MISC INFO

DESCRIPTION

PASSENGER CAR 2010 SUBA SUV-SPORT UTILITY VEHICLE
TAG

-

TRANSMISSION INTERIOR EXTERIOR WINDOWS WHEELS CONDITION

MODIFICATIONS BODY DAMAGE

DRIVER SIDE DOOR
MISCELLANEOUS

# PIECES VALUE

1000.0
RECOVER DATE RECOVER VALUE

0.0
RECOVERED LOCATION

V
E

H
IC

L
E

 

CURRENT LOCATION

(location unknown)

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

*** END OF HARDCOPY ***
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GENERAL OFFENSE
REPORTED DATE/TIME

05/01/2019 1933
OCCURRED DATE/TIME

05/01/2019 1146
REPORTING OFFICER/DEPUTY NAME & #

OUTHAYTHIP, NAVARATH (24990)

LOCATION OF INCIDENT

3599 SW BOND AVE, PORTLAND
PLACE

ELIZABETH
CARUTHERS PARK

COUNTY

MULTNOMAH
DISTRICT

CE
BEAT

872
GRID

66005

SEVERITY FAMILY VIOLENCE

No
GANG INVOLVEMENT SPECIAL STUDY

RELATED INCIDENT NUMBERS

GO 42 2019-143459, GO 42 2019-141889, GO 42 2019-141483

TOTAL LOSS TOTAL RECOVERED DAMAGED TOTAL DRUG TOTAL

INTERNAL STATUS

NOT A CRIMINAL OFFENSE
APPROVED BY

OFFICER, UNKNOWN (C99999)
APPROVED ON

05/03/2019

OFFENSES [1]
OFFENSE

PROTESTS/DEMONSTRATIONS
STATUTE PREMISE TYPE

Park/Playground

BIAS

NONE (NO BIAS)

PERSON - SUBJECT #1   
NAME (LAST, FIRST MIDDLE)

GIBSON, JOEY 
SEX

MALE
RACE

WHITE
DOB AGE

HOME ADDRESS - STREET, CITY ZIP HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

PERSON - SUBJECT #2   
NAME (LAST, FIRST MIDDLE)

ADAMS, HALEY 
SEX

FEMALE
RACE

WHITE
DOB AGE

HOME ADDRESS - STREET, CITY ZIP HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

PERSON - SUBJECT #3   
NAME (LAST, FIRST MIDDLE)

NGO, ANDY 
SEX

MALE
RACE

ASIAN
DOB AGE

HOME ADDRESS - STREET, CITY ZIP HEIGHT WEIGHT HAIR COLOR EYES

HOME PHONE CELL PHONE WORK PHONE EMAIL ADDRESS

DRIVERS LICENSE (STATE) SOCIAL SECURITY NUMBER POB

PERSON - SUBJECT #4   
NAME (LAST, FIRST MIDDLE)

HACKER, JOHN COLIN 
SEX

MALE
RACE

WHITE
DOB

02/18/1984
AGE

35

HOME ADDRESS - STREET, CITY ZIP

704 NE 113TH AVE, PORTLAND OR 97220
HEIGHT

6'3
WEIGHT

250
HAIR COLOR

BROWN
EYES

HAZEL

HOME PHONE

(503) 815-1504
CELL PHONE

(971) 340-8482
WORK PHONE EMAIL ADDRESS
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DRIVERS LICENSE (STATE)

7172033 (OR)
SOCIAL SECURITY NUMBER

540-11-0582
POB

Oregon

VEHICLE - INVOLVED #1
LICENSE NUMBER

495GGK
STATE OF ISSUE

Oregon
VEHICLE TYPE

SUV/LL/JEEP
LICENSE TYPE

Passenger Car
LICENSE YEAR

2016

VIN

1GBFK16K3PJ360195
OWNER APPLIED NUMBER

MISC INFORMATION

MAKE

Chevrolet
MODEL

Suburban (LL)
STYLE

SUV-SPORT UTILITY VEHICLE
YEAR

1993
COLOR

INSURANCE COMPANY LIAB

No
POLICY # EXP DATE

TRANSMISSION INTERIOR DESCRIPTION EXTERIOR DESCRIPTION

WINDOWS WHEELS CONDITION MODIFICATION

A
U

T
O

M
O

B
IL

E
D

E
T

A
IL

S

BODY DAMAGE OTHER FEATURES
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RECORDS NOTES
AUTHOR

OFFICER, UNKNOWN (C99999)
DATE/TIME

05/03/2019 1354

SUBJECT

KEY CASE MAY DAY PROTEST

 
This is the key case number for protest events occurring on May Day 2019

NARRATIVE
AUTHOR

STEINBRONN, WENDI S (28922)
DATE/TIME

05/03/2019 1434

SUBJECT

MAY DAY 2019

 
On May 1, 2019, I was the incident commander for a rally and march set to begin at Elizabeth Caruthers Park. This rally and
 march was one of three events that were announced on social media platforms that we determined would likely draw large
 crowds including groups with opposing ideologies. I know from my training and direct experience in overseeing events like
 this that they have to potential to cause disruption to traffic as well as the potential for violence between groups.
 
 
The other two events were a rally at Chapman Square with a potential to march and a rally at Holladay Park. The event at
 Holladay Park was permitted.
 
 
While planning the event I designated police liaison teams to attempt to reach out to the event organizers ahead of time but they
 were unsuccessful. The police liaison teams did join the rally at Caruthers Park and attempted to talk with people but were met
 with limited success. Sergeant Kevin Allen documented these efforts in a report.
 
 
I met with Federal Protective Services (FPS) officers prior to the event to ask what their plan was in the event the rally decided
 to march towards their building on SW Moody Avenue. They told me they intended on blocking off the street on SW Bancroft,
 directly in front of their building, in order to keep group from attempting to "occupy" their driveway. They assured me they
 had the resources to do so.
 
 
My main priorities for this event were: life safety, free speech, protection of property and situational management. The rally
 at Caruthers began to arrive just before 1300 hours. Groups held speeches there for about an hour and with the exception of a
 brief pushing match between those affiliated with alternative right and left views, the rally was peaceful. We did request Park
 Rangers to respond to the park in the event we needed to exclude anyone. They did respond but enforcement was not needed.
 
 
At about 1415 hours the group of about 100 left Caruthers Park and marched down to the ICE building. They were requested
 to walk on the sidewalk and most did but others walked in the street. I requested that the soundtruck give announcement
 requesting people to stay on the street. Traffic division was used to re-route traffic a few blocks north to prevent vehicles and
 marchers from clashing.
 
 
Once at the ICE facility, FPS used their resources to block the street and driveway and we monitored the crowd with our police
 liaison teams and bicycle officers. Members of the crowd deployed a prop that appeared to be a large chicken wire and 2x4 pen
 with a large paper mache doll meant to resemble a child in a cage. Some group members were standing at the intersection of
 Moody and Bancroft where FPS had closed off the street but they did not impede traffic.
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At about 1450 hours, a small group arrived at Chapman Square. We used a small plainclothes team to monitor this event which
 eventually grew to about 20 people and no further resources were needed there. Our teams did overhear talking about meeting
 up with "Joey" and heading to Holladay Park.
 
 
At about 1500 hours the larger group left the ICE building and went on another march, this time in the street, northbound. We
 used the sound truck to give announcements but the marchers did not leave the street. They made and loop and eventually
 went back to the ICE facility. Since we had used Traffic Division units to re-route traffic, the disruption was small and did not
 warrant arrests. 
 
 
Another brief encounter between the larger from and so-called "Patriot Prayer" affiliated members occurred and I directed the
 police liaison team to encourage "Joey Gibson" and "Haley Adams" to leave the area and they agreed.
 
 
By about 1530 hours the larger group and dwindled down to about 50 people. They eventually disbanded on their own and
 were overheard talking about heading to the permitted rally at Holladay Park.
 
 
By about 1600 hours there were 50 people in Holladay Park and that number grew over the next two hours to about 70 people.
 Park Rangers were onscene and there were no reported issues. A group of about 30 people who appeared to be Patriot Prayer
 affiliated stood on the 12th Avenue overpass and waved American Flags until about 1815 hours and then began to march
 towards Holladay Park. The Holladay Park event was ending about this time and people were leaving. We used a bicycle team
 to monitor these group and eventually this group and a group of Antifa-affiliated people came in proximity to each other. Our
 bicycle team monitored and encouraged the groups to move on and leave the area. We monitored this group until it dispersed
 and I turned it over to individual precinct command to monitor with precinct resources.
 
 
We began demobilization at abut 1830 hours and held a debrief at 1845 hours.
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FOLLOWUP REPORT #1
ASSIGNED TO

OUTHAYTHIP, NAVARATH (24990)
RANK

ORG UNIT

FORENSICS:
CAPACITY

2-FORENSIC UNIT PROCESSING

ASSIGNED ON

05/02/2019
ASSIGNED BY

OUTHAYTHIP, NAVARATH
SUBMITTED ON

05/02/2019
APPROVED ON

05/02/2019
APPROVED BY

MCMURRAY, SHAWNDA L

NARRATIVE
AUTHOR

OUTHAYTHIP, NAVARATH (24990)
DATE/TIME

05/02/2019 1635

SUBJECT

ASSIGNED TO RRT, NO PHOTOS/VIDEOS WERE TAKEN

 
On 05/01/19, I was attached to RRT Delta Squad for the duration of May Day 2019 protest. My duties were to take video/
photos of criminal activity and evidence of criminal activity at the protest.  Our squad was on the move and we staged at
 various locations not far from the protest sites.  The event was peaceful and we were not called upon to respond.  I took no
 photographs and made no video files.  Nothing further.
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FOLLOWUP REPORT #2
ASSIGNED TO

ALLEN, KEVIN W (45001)
RANK

ORG UNIT

EAST
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

ALLEN, KEVIN W
SUBMITTED ON

05/01/2019
APPROVED ON

05/01/2019
APPROVED BY

KILE, DAVIS

NARRATIVE
AUTHOR

ALLEN, KEVIN W (45001)
DATE/TIME

05/01/2019 1745

SUBJECT

PROTEST LIAISON

Det. Samora 51733
 
 
I was assigned as a Police Demonstration Liaison for the events of May Day
 2019. Leading up to the event, I was tasked with attempting to reach out to
 the organizers of the event. On my request, the PPB Communication Unit set up a
 dedicated e-mail address (ppbliaison@portlandoregon.gov) and a Twitter account
 (@PPBLiaison). The Communication Unit attempted to set up a Facebook page as well,
 but Facebook terms of service did not allow it and at last check that account was
 frozen. 
 
 
On Sunday, 4/28/19 at 1722 I sent the following Tweet: "PPB Liaison Officers
 are available to provide information and guidance regarding #MayDay2019 events.
 #MayDay2019 event organizers in Portland are encouraged to contact Liaison
 Officers by DM'ing us here or e-mailing PPBLiaison@portlandoregon.gov." DM stands
 for "direct message." It was later retweeted by the main @PortlandPolice Twitter
 account which has about 183,900 followers. 
 
 
On Monday 4/29/19 at 1515 I sent this Tweet: "PPB's goals for #MayDay2019
 is to provide a safe environment for all participants, non-participants,
 and community members while ensuring the peaceful exercise of the First
 Amendment. Event organizers can DM PPB Liaison Officers here, or e-mail
 PPBLiaison@portlandoregon.gov." 
 
 
I did not receive any messages from anyone saying they were an event organizer via
 e-mail or Twitter. 
 
 
The day of the event, I partnered with Detective Samora. We were sent by the
 Incident Commander to Elizabeth Caruthers Park to work with the other liaison team
 (Sgt Hull and Sgt Tackett) to reach out to organizers. I positioned myself near
 the crowd and offered some liaison handouts with my contact information, but no
 one accepted any. The only interaction I was able to have with the antifa side
 were insults and threats directed at me. 
 
 
There were a few members of the Patriot Prayer in attendance, but I did not
 interact with them at that time. They left and I learned via radio that they went
 to the ICE facility (SW Moody and Bancroft). 
 Exhibit 8, pg. 6 of 14
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The group marched down to the ICE federal facility. I was asked by command to call
 Joey Gibson (Patriot Prayer) and advise him that the group was headed to him. I
 had his phone number from previous events. I called him and told him that. He told
 me that his plan was to stay for the next 15 to 20 minutes. 
 
 
Det Samora and I went to the ICE facility and stood by to serve in a liaison
 capacity. The group was blocking part of the intersection, but vehicular traffic
 was able to detour. 
 
 
At one point I was approached by a person I know as Andy Ngo, who is a journalist
 affiliated with Patriot Prayer. He told me that while he was in the crowd, someone
 with antifa had punched him in the stomach and he wanted to know what his options
 were. I asked him if he was injured and he said he was not. I asked if he was in
 any pain at all and he said no. I told him that he had the option of making a
 police report for the crime of harassment. He said he would be able to point out
 the masked man who punched him and I told him that we could attempt to address
 his complaint with that person, but that we would not be going into the crowd to
 arrest that person right now. During the conversation, Ngo was holding a phone and
 I asked if he was recording. He said he wasn't from the beginning but that he was
 now. I explained that my role was liaison and I would be able to summon an officer
 to take a report if he wished. He thanked me for explaining his options and he
 left without accepting my offer to have a report taken.
 
 
The antifa group was still unwilling to talk to us besides yelling insults and
 gesturing to us. 
 
 
The antifa group marched away, so at the direction of the incident commander I
 approached Joey Gibson and told him that our members had seen people affiliated
 with this group acting aggressively. He said the aggressive people were not
 affiliated with him. I asked him what his intention was. He and Haley Adams talked
 it over and decided they were ready to go home. They walked away.
 
 
The antifa side marched around the block a few times and I stayed mostly away from
 them. At one point I overheard on the radio that Joey Gibson was unable to return
 to his car due to the march. He called me on the phone and told me that he was
 heading to the Old Spaghetti Factory parking lot for his car. I overheard on the
 radio that he made it to his car and left.   
 
 
The intensity of the event was lowered at that point so we returned to Central
 Precinct. 
 
 
At the debriefing afterwards, the Incident Commander told me that there was news
 footage of Joey Gibson's hat being knocked off by someone during the event, and
 she asked me to call him and see if he wanted to make a report. I called him and
 he confirmed that someone did knock his hat off, but he declined to make a police
 report about the incident. 
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END
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FOLLOWUP REPORT #3
ASSIGNED TO

MUJOVIC, SEHAD (58234)
RANK

ORG UNIT

CENTRAL
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

MUJOVIC, SEHAD
SUBMITTED ON

05/01/2019
APPROVED ON

05/01/2019
APPROVED BY

FRANKUS, NICHOLAS P

NARRATIVE
AUTHOR

MUJOVIC, SEHAD (58234)
DATE/TIME

05/01/2019 1917

SUBJECT

SUBJECT STOP

Ofc. Mujovic
 
 
Operating in MFF.
 
 
While observing the protesters in front of the I.C.E facility, I witnessed a white
 SUV driving SB on SW Moody Ave stop in the intersection of SW Bancrofft St. (plate
 #495GGK). The vehicle was hauling a trailer behind it. Their were approximately
 4 vehicles behind the SUV waiting for it to move out of the intersection. The
 driver of the vehicle got out with the vehicle parked in the intersection and
 began taking the tarp off of the trailer. With the help of other protesters, they
 removed a large item from the trailer. While this was happening, the officer in
 the LRAD was loud hailing to the vehicle telling the vehicle to move because it
 was disrupting traffic. This officer repeated this multiple times. 
 
 
After the items were loaded off the trailer the driver of the vehicle got in his
 vehicle and drove away. 
 
 
On SW Lowell St and SW Bond Ave I saw the same vehicle parked and two unidentified
 males walking away from it. Ofc. Bacon asked both subjects if any of them were
 driver of the vehicle. A subject by the name of John Colin Hacker stated that he
 was the driver and owner. I advised Hacker that we were there investigating the
 crime of disorderly conduct and would need his name. Hacker gave me his ID without
 an incident. Hacker was clear and valid. We chose to show discretion and did not
 arrest Hacker. We attempted to speak with the other subject but he walked off and
 refused to talk with us. While conducting the investigation, the other subject was
 very verbal with his disgust for the Portland Police.
 
 
We informed Hacker that he was free to go.
 
 
No further.
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FOLLOWUP REPORT #4
ASSIGNED TO

DAMERVILLE, JUSTIN (51797)
RANK

ORG UNIT

NORTH
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

DAMERVILLE, JUSTIN
SUBMITTED ON

05/01/2019
APPROVED ON

05/01/2019
APPROVED BY

FOSTER, SCOTT

NARRATIVE
AUTHOR

DAMERVILLE, JUSTIN (51797)
DATE/TIME

05/01/2019 1933

SUBJECT

NARRATIVE

On 5/1/19, I was assigned as the sergeant for Delta Squad RRT for "May Day" events.
 My squad was initially staged at Central Precinct. It sounded like there was a
 potential for fights between opposing groups. Per the IC, we relocated to the
 lot at the Old Spaghetti Factory, located a block and a half east of the ICE
 facility. 
 
 
From here we could hear the sound truck providing clear warnings the crowd
 that they could be subject to arrest for interfering with a police officer and
 disorderly conduct. These warning continued from approximately 1420 hours to 1500
 hours. The warnings were intermittent because the group of protesters left the
 location and marched a few blocks prior to returning. 
 
 
Delta squad was then sent back to Central Precinct before being sent to stage near
 the Convention Center for close deployment to Holladay park if needed. At 1800
 hours we were relived to begin redeployment.
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FOLLOWUP REPORT #5
ASSIGNED TO

BRUNER-DEHNERT, AMY (44735)
RANK

ORG UNIT

TRAINING
CAPACITY

1-PATROL SUPPLEMENTAL

ASSIGNED ON

05/01/2019
ASSIGNED BY

BRUNER-DEHNERT, AMY
SUBMITTED ON

05/04/2019
APPROVED ON

05/04/2019
APPROVED BY

DAMERVILLE, JUSTIN

CASE SUMMARY
AUTHOR

BRUNER-DEHNERT, AMY (44735)
DATE/TIME

05/01/2019 1758

SUBJECT

SOUND TRUCK

SGT Yakots, 48158, Supervisor/Announcer;
 
OFC Hubert, 28376, Driver;
 
OFC Bruner-Dehnert, 44735, Scribe;
 
 
On May 1,2019 the above listed personnel were assigned to the Sound Truck in
 support of Police Operations at the May Day 2019 protests.  The mission of the
 Sound Truck was to provide the ability to make announcements, give directions, and
 make requests of the crowd. 
 
 
At 1300hrs, the Sound Truck was staged at Central Precinct then moved to the
 Old Spaghetti Factory parking lot near the group that had gathered at Elizabeth
 Carruthers Park in SW Portland associated with the May Day protests.

NARRATIVE
AUTHOR

BRUNER-DEHNERT, AMY (44735)
DATE/TIME

05/01/2019 1809

SUBJECT

ANNOUNCEMENTS

At 1416hrs, the Incident Command (IC) directed the Sound Truck to make the
 following announcement as the anti-ICE group was marching southbound on SW Moody
 in the street towards the Patriot Prayer group outside the ICE facility.
 
 
"This is the Portland Police Bureau.  Southwest Moody Street is open to vehicular
 traffic. You must immediately vacate the roadway and proceed to the sidewalk. If
 you remain in the roadway, you may be subject to arrest for Disorderly Conduct,
 Interfering with a Police Officer, and other State and City offenses."
 
 
The announcement was made four times from 1418-1421hrs while positioned at the
 intersection of SW Moody and SW Bancroft. I know the announcement was heard
 because RRT members on the ground confirmed and verified it over the radio. 
 
 
Once the anti-ICE group cleared the street so traffic could flow, a white Suburban
 OR 495GGK pulled up with a trailer, blocking traffic so it could off load a large
 prop for the anti-ICE protest. In order to get the Suburban to leave the area
 so traffic could continue to flow, the following announcements were made while
 positioned at SW Moody and SW Bancroft. Exhibit 8, pg. 11 of 14
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At 1429hrs, the following announcement was made two times. "This is the Portland
 Police Bureau, the white Suburban needs to move, you are blocking vehicular
 traffic." The driver exited the vehicle to off-load the large item and made no
 effort to move the vehicle.
 
 
At 1430hrs, the following announcement was made three times. "Get out of the
 street, your blocking traffic.  The white Suburban with Oregon plate 495GGK needs
 to move now."
 
 
After the driver completed off-loading the large cage made from wood pallets,
 the Suburban left the area. I know the group heard the announcement because they
 started to yell at our truck to move out of the area in reaction.
 
 
The anti-ICE group continued to go into the roadway and traffic was trying to get
 through the area.  At the direction of the IC, the Sound Truck made the following
 announcement twice while staged at SW Moody and SW Bancroft. I know the crowd
 heard the announcement because people yelled and cursed at us. 
 
 
At 1441hrs "This is the Portland Police Bureau.  Southwest Moody Street is open
 to vehicular traffic. You must immediately vacate the roadway and proceed to
 the sidewalk. If you remain in the roadway, you may be subject to arrest for
 Disorderly Conduct, Interfering with a Police Officer, and other State and City
 offenses."
 
 
The anti-ICE group then began to march again, taking over the street so traffic and
 public transit could not get through.  They marched directly at the Sound Truck so
 we backed up and staged so they could pass our location then we followed behind
 the march as they moved eastbound on Bancroft. 
 
 
The Sound Truck was directed by the IC to continue making the following
 announcement to encourage the crowd to clear the roadway.
 
At 1510hrs the announcement was made four times while following the march along SW
 Bond and SW Curry.
 
"This is the Portland Police Bureau.  Southwest Bond Street is open to vehicular
 traffic. You must immediately vacate the roadway and proceed to the sidewalk. If
 you remain in the roadway, you may be subject to arrest for Disorderly Conduct,
 Interfering with a Police Officer, and other State and City offenses."
 
 
At 1516hrs, the group did not leave the roadway so the additional announcement was
 made four times as the group marched along SW Bond, SW Curry, and SW Moody.
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"To all persons marching in the South Waterfront, the streets are still open
 to vehicular traffic. For your safety and the safety of others, proceed to the
 sidewalk." The group did not leave the roadway."
 
 
The anti-ICE group returned to the front of the ICE building and many started
 leaving the area so the Sound Truck returned to stage at Central Precinct.
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*** END OF HARDCOPY ***
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Murphy & Buchal LLP 

August 15, 2019 

BY FIRST CLASS MAIL & E-MAIL (brad,kalbaugh@mcda.us) 

Brad Kalbaugh 
Multnomah County District Attorney's Office 
600 Multnomah County Courthouse 
1021 SW 4th Ave 
Portland OR 97204 

Re: State v. Gibson 

Dear Mr. Kalbaugh, 

3425 SE Yamhill Street, Suite 100 
Portland, Oregon 97214 

James L. Buchal 

telephone: 503-227-1011 
fax: 503-573-1939 
e-mail: jbuchal@mbllp.com 

I have learned this morning that, notwithstanding an ongoing grand jury 
investigation, your office has issued a criminal information charging J\t1r. Joseph Gibson 
with the crime of '"riot". I represent :Mr. Gibson in the case of Cider Riot LLC, et al. v. 
Gibson, et al., Multnomah Cty., Case No. 19CV2023 l. I understand you may not yet be 
aware that lvlr. Gibson has filed a detailed sworn statement concerning his activities on 
May 1st, a copy of which is transmitted herewith. 

I am also enclosing the a legal memorandum which outlines, including in criminal 
cases, the heightened standard of proof required by federal constitutional law where, as 
here, Mr. Gibson was exercising his First Amendment rights to draw attention to this 
local business' decision to support the violent anti-American activists generally known as 
Antifa. 

We believe that in the interests of justice the Grand Jury must be permitted to 
review this Declaration. And when it determines that there is no basis on which Mr. 
Gibson can be charged with "tumultuous and violent conduct"-the only conclusion that 
may be drawn from the evidence-the District Attorney must dismiss the criminal 
information. 

Sincerely, 

'---
J 

Copy to Det. Chris Traynor by email only~ 
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James Buchal

From: KALBAUGH Brad <Brad.KALBAUGH@mcda.us>
Sent: Friday, August 16, 2019 9:22 AM
To: Carole Caldwell
Cc: James Buchal
Subject: RE: Joseph Gibson

Ms. Caldwell, 
 
I have reviewed the documents you provided. The state will not be presenting Mr. Gibson’s declaration to the grand 
jury. 
Thank you. 
 
-Brad Kalbaugh 
 
 

From: Carole Caldwell [mailto:ccaldwell@mbllp.com]  
Sent: Thursday, August 15, 2019 1:42 PM 
To: KALBAUGH Brad <Brad.KALBAUGH@mcda.us> 
Cc: James Buchal <jbuchal@mbllp.com>; christopher.traynor@portlandoregon.gov 
Subject: Joseph Gibson 
Importance: High 
 
Dear Mr. Kalbaugh, 
 
Please see the attached correspondence from Mr. Gibson’s attorney, James Buchal.  A copy of this correspondence is 
also being transmitted by First Class mail. 
 
Sincerely, 
Carole Caldwell 
Assistant to James L. Buchal 
Murphy & Buchal LLP 
3425 SE Yamhill Street, Suite 100 
Portland, OR  97214 
Tel:  503-227-1011 
Fax:  503-573-1939 
 
 
 
 
CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged 
information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use or disclosure is 
prohibited and may violate applicable laws including the Electronic Communications Privacy Act. If you are not the 
intended recipient, please contact the sender and destroy all copies of the communication. 
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Confidentiality: This e-mail transmission may contain confidential and/or privileged 
information. The information contained herein is intended for the addressee only. If you 
are not the addressee, please do not review, disclose, copy or distribute this 
transmission. If you have received this transmission in error, please contact the sender 
immediately. 
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In the Circuit Court of the State of Oregon 

STATE OF OREGON, 

v. 

JOSEPH OW AN GIBSON 

for Multnomah County \ q C \Z., ':)?O'-{l.., 

PlaintifC 

Defendant. 

CourtNbr 
DA Case: 
Crime Report 

... 
2407866-1 
PP 19-141483 
PP 19-143459 
PP 19-141889 
pp 19-680568 

AFFIDA vrr IN SUPPORT .o;M, ,r: n 
OF ARREST WARRANT FO~, 'tt;:,,~ 
OF: ORS 166.015 

t,.UG \ 1 20\9 

circuit CO'!_';" oiagon 
1,1uttnomah coun,,, 

I, Brad Kalbaugh, having been first duly sworn, depose and say that the accompanying accusatory instrument is based 

upon the information set forth below, which is true as I verily believe. That 1 am employed as a Deputy District Attorney for 

Multnomah County, Oregon. That in the course of my duties, I have learned OT have been told the following concerning the 

investigation of criminal acts in Multnomah County, Oregon, committed by JOSEPH OW AN GIBSON. That on the evening 

of5/l/19, police received numerous calls regarding a crowd of people fighting outside ofa business called "Cider Riot". 

Earlier that day, there had been demonstrations and mass protests in various locations in the city. Demonstrators included, but 

were not limited to, individuals associated with "Patriot Prayer" and "Anti:fa" which are political groups that are hostile 

toward one another and have a history of violence. PPB Sergeant Jerry Cioeta bad been monitoring the situation for a good 

part of the day in plain clothes and had overheard a group of men associated with Patriot Prayer express a desire to get into a 

physical fight with the Anfrfu group. When Sgt. Cioeta heard the calls, he immediately responded and observed 

approximately 15 members of the Patriot Prayer group verbally arguing·with approximately 50 members of the Anti.fa grqup 

contained within the outdoor seating area for Cider Riot. Many of the people at Cider Riot were wearing masks and hoods . • 
As the situation escalated, people from both groups deployed pepper spray and started throwing projectiles at one another. 

Eventually, a woman associated with the Antifu group and later identified as Heather Clark was knocked unconscious by a 

meillber of Patriot Prayer who was wielding a baton and later identified as Ian Kramer. A number of different people 

recorded the incident on video fro°:'- multiple angles and perspectives. PPB Detective Christopher Traynor investigated the 

incident after the fact and viewed numerous video clips of the incident that were readily obtainable on the internet via 

AFFIDAVIT lN SUPPORT OF ARREST WARRANT -
Multnomah County District Attorney's Office, Portland,.Oregan 97204 - (503) 98&-3162 
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numerous sources. In the video recordings, Detective Traynor identified Joseph Gibson, Russell "Schultz, Mackenzie Lewis, 

Matthew Cooper, Jan Kramer, and Christopher Pon.te, all of whom are associated with the Patriot Prayer contingency. In the 

video footage, Detective Traynor clearly observed all six of the above named individuals taunting and physically threatening 

members of the Antifa group in an effort clearly designed to provoke a physical altercation. Video observed by Detective 

Traynor shows Gibson repeatedly challenging members of the Antifa group to fight him as he says "do something" and taunts 

them from a sidewalk. Video observed by Detective Traynor shows Gibson physically pushing Heather Clark, the woman 

who eventually was knocked unconscious by Ian Kramer. Video observed by Detective Traynor shows Gibson, Schultz, and 

others in a circle around two people engaged in a fist fight, one from each opposing group. Video observed by Detective 

Traynor shows Christopher Ponte discharge pepper spray or mace at the crowd of Antifa supporters. Video observed by 

Detectie Traynor shows Christopher Ponte throwing a projectile into the crowd of Anti.fa supporters and patrons. Detective 

Traynor interviewed Crystal Pritchett who explained that she had been physically injmed after-h.aYlllg been struck by a 

projectile that had been thrown by one of the Patriot Prayer people. Pritchett provided Detectiv~ Traynor with photographs of 

her injuries. Through careful review of the numerous videos taken from different perspectives and by utilizing points of 

comparison from one video to another, Detective Traynor was able to conclude that the projectile thrown by Christopher 

Ponte is the rock that struck Crystal Pritchett. Video observed by Detective Traynor shows Matthew Cooper physically 

attacking members of the Anrifa group, throwing objects at them, and attempting to provoke a fight. Video observed by 

Detective Traynor shows Mackenzie Lewis physically taunting members of the Antifa group in an effort to provoke a fight. 

That the police report(s) from this incident and other computerized criminal records identify the defendant as JOSEPH 

OW AN GIBSON, a Asian male, 11/08/1983, 6 ft 01 in, 235 lbs, with a last known address of 12001 NE 96TH Avenue, 

Vancouver, Washington, 98662. 

That based upon the foregoing information. I have probable cause to believe that JOSEPH OW AN GIBSON has 

committed the crime(s) of: COUNT l - RIOT. I move the Court on the within information that a warrant be issued for the 

AFFIDA VlT IN SUPPORT OF ARREST WARRANT -
MllltnomWl County Distri~t Attomey's Office, Portland, Oregon 97204-(503) 988-3162 

i 
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case#: 

PUBLIC SAFETY DIVISION 

INTAKE/COMPLIANCE ACTION REPORT 

19-03461 Rec~ived By: 
License/ Premises#: 55708 Complainant: 
license Type: WY Phone: 
Licensee: Cider Riot LLC Email: 
Tradename: Cider Riot! Assigned To: 

~ Alcohol 

□ Marijuana 
D Medical Marijuana 

OLCC 
Complainant 
Complainant Phone 
Complainant Email 

Metro 
Addre~: 807 NE Couch St 

Complainant Requests Contact: 
City/Zip: Portia nd/97232 

!8l Yes 0 No 
Phone: 503-662-8275 

Complaint Received By: Genny Welp 
Date,/Time Complaint Received: 5/3/19 

PERSONS INVOLVED 

' N~me (LN, FN, Ml) Permit# Sex DOB Phone/ Email Address 
Goldman-Armstrong, Male 4/28/78 503-730-5597 807 NE Couch St 
Abram (Licensee) 

leVasseaur, Joseph 73269 Male 401-297-2135 807 NE Couch St 
(DPSST security) 
Gearheart, Breanne 626835 Female 4/29/80 503-662-&275 807 NE Couch St 
(permittee) 

Lewis, Monelle 3H4K37 Female 5/8/79 503-662-8275 807 NE Couch St 
(Permittee) 

Gibson, Joey Male 360-635-3081 

Ngo, Andy (Journalist) Male 4/6/87 503-888-1716 a ndycngo@gmaif.com 
Bucchi, Noah (OSU Male · 5/3/1997 503-477-1921 
Journalist) 

REPORT SUMMARY 

On May 1, 2019 while hosting a May Day after party for Antifa, Cider Riot! licensee Abram Goldman

Armstrong, allowed patrons to stage and engage in a riot on the licensed premises with opposing 
group Patriot Prayer for approximately 30 minutes. 

REPORT NARRATIVE 

On May 1, 2019 at approximately 6:00 pm, Cider Riot! Owner Abram Goldman-Armstrong was hosting 
a May Day after party event that he had advertised on Facebook. (See Attachment 1). Based on pre
registrations he expected 100-150 people to be present and stated he believed about that m·any 
people were there with the majority inside.and a few on the patio as it was a nice day. There were two 
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bartenders (permittee Gearheart· and Lewis), one DPSST certified security (LeVasseaur), and Licensee 

Goldman-Armstrong on duty at the time of the event. Goldman-AFmstrong stated that around 

7:00pm his patrons becan:ie nervous that Pat.riot Prayer members would be coming to the bar based 
on social media posts and information they received from look-outs they had in the area. 

At 7:29 P,m PPB received a call from a nearby business of Cider Riot! complaining of a disturbance of 
about 30 people who were about to March. (See Attachment 2) The complainant believed they were 

Antifa members and some had helmets on and one had a baton. Officer Wolf had been advised earlier 

in the day that a group of people had planned a May Day protest with an after party planned at the 
Cider Riot! While driving to the above location officer Wolf was advised that the other faction involved 
in the disturbance was a group that is routinely opposed to those who were having the after party. 

PPB decided to stage under the Morrison Bridge and observe the proceedings via Air 2 and an 

undercover officer at the scene. Officer Barnard in Air 2 observed two groups confronting each other 
with multiple fist fights breaking out on the sidewalk in front of 807 NE Couch Street. Many of these 
people were coming back into the patio area of the establishment. Officer Barnard also stated he 

observed several people use mace in what appeared to be an unlawful manner. Undercover officer 
Cioeta observed two groups of people arguing in the mid die of the street in front of the above ad dress. 

One group he believed to be Patriot Prayer of which there were about 15 members and the other 
group In the patio area of Cider Riot I and on the street to be members of the group Antifa. There were 
approximately 50 of the Antifa group outside. It was obvious to officer Cioeta that both groups were 

making the choice to be there and that at any time the Patriot Prayer group could have walked away, 
and the Antifa group could have gone inside the bar or walked away. Based on the information they 
were receiving from Air 2 and officers at the scene, specifically that besides physically fighting, pepper 

spray had been deployed numerous times, sticks were involved, and objects had been thrown, they 
decided not to immediately go in. PPB developed a plan that took into consideration the possibility 
that once they intervened, the violence could be re-directed toward the police. Because t~ey had 

limited resources at the time and it was clear that the people directly involved in the disturbance were 
there by choice and were free to leave at any time, the·police opted to confront each group separately 
as they left. (See Attachment 3}(PPB Report 19-141483) 

At 7:59, dispatch stated there was a medical call to the above address that someone had been knocked 

unconscious. Officers learned it was a passerby calling In the information and not anyone from the 
location. (See Attachment 2) · 

As officers were driving east on the Burnside bridge they saw the patriot prayer group who had left 
Cider Riot! and contacted them. Officers asked the group if they needed assistance as several people 

had abrasions on their faces and cut lips. They declined assistance. Officers then instructed them that 
if they returned to Cider Riot I they wou Id be arrested. The group said they were going home. (PPB 
Report 19-141483) 

Four officers contacted the licensee Goldman-Armstrong and asked if there were any victims to the 

event or who needed medical attention. Licensee Goldman-Armstrong went inside the business and 
came back out saying no one was wanting to talk to police. Licensee Goldman-Armstrong stated the 

bar would have video of the incident which he would provide to police, Lt. Wheelwright provided 
Goldman-Armstrong his business card that showed his email address for Goldman-Armstrong to send 
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the video to. (PPB Report 19-141483). 

On 5/15/19 at 3:07 PM, Inspector Vetter and I arrived at the above address to investigate the riot that 
occurred on 5/1/19. I presented Licensee Abram Goldman-Armstrong with my state Issued business 
card and identified myself as an OLCC liquor inspector investigating the events of May 1, 2019. 
Goldman-Armstrong stated that he was on his way to set up an event and would speak to us on 
5/16/19 with his lawyer present as he had fried a civil suit against Joey Gibson. I e)(plained to Goldm,m
Armstrong that this was an administrative investigation and he did not need a lawyer present. He 
stated since our records were available to the public he didn't feel comfortable talking to us without 
his lawyer. I stated I didn't mind if his lawyer was present, so we arranged to meet the next day, 
5/16/19 at 3:30pm. 

On 5/15/19 at 7 :46 PM, I spoke with journalist Andy Ngo. Ngo was at the event on May l, 2019, both 
in the morning at the downtown protest and also at the Cider Riot! event. Ngo was standing across the 
street filming the events when he was sprayed with bear mace by a patron who randomly ran out of 
the patio area and across the street to spray people, she then turned and sprayed him and ran back to 
the patio area. (See Attachment 4). Ngo stated he had said nothing and only was filming the event. He 
stated he was incapacitated by the spray and couldn't see but a kind woman, whom he did not know, 
helped him get across the street to safety. Ngo said he witnessed many people on both sides with 
weapons including a pick or knife, brass knuckles, batons and mace. He also observed people spraying, 
spitting throwing beer and beer bottles and fist fighting; He stated he was surprised that the owner 
allowed everyone to stay on his premises and at no time did he ever hear anyone trying to evict people 
from the premises. 

On 5/16/19 at 1:50 PM, I interviewed OSU journalist Aridy Bucchi. Bucchi stated he was at the event 
filming a documentary for Oregon State University. He stated two men told him to get off the 
premises that it was private property and he was not allowed. He told the men he was on the public 
sidewalk filming as a journalist. Later in the event, a man came up and hit his camera with a bat and 
broke it. The man then ran into Cider Riot's bar area. Bucchi stated he then followed the patron to try 
and get his information in order to have him replace the broken part of his camera. Bucchi stated that 
as he approached the door the owner, Goldman-Armstrong came out and told him he could not go in. 
Bucchi explained to the owner what had happened and that he wanted the man's information. Bucchi 
stated he was pushed away by Goldman-Armstrong and several other men. (See Attachment 6). 
Bucchi stated Goldman-Armstrong then walked to the front of the crowd to film and several patrons 
pushed him down off the curb to the ground hitting him in the side of the face. BuccM stated about 
four patrons made sure he stayed there while another patron poured beer on him. 

On 5/16/19 at 3:31 PM, Inspector Vetter and I interviewed Licensee Goldman-Armstrong at Cider Riot I 
Abram stated they were having a May Day after party that had. been advertised on their Facebook page 
and that about 150 patrons attended which they had anticipated. (See Attachment 1). He stated he 
had one DPSST certified security at the door checking !D's the entire night. I asked how they decided 
who to fet in and out of the bar during the riot? Goldman-Armstrong stated they used a sharpie marker 
to write on the patrons hand if they had been let in prior to the riot. Abram stated he also had two 
bartenders working, a bar back and one security guard. Later, in an email dated 5/23/19 (Attachment 
7), he stated he was mistaken and only had two bartenders and one security, and he was the bar back. 
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I asked Goldman-Armstrong if he had tried to evict anyone from the premises and he stated he told a 
reporter, Noah Bucchi, that he was not allowed to go inside the bar after a patron who had smashed 
his camera. Goldman-Armstn;mg stated he did not try to evict anyone from the premises but that he 
had gone out several times and taken picture of the instigator, Joey Gibson. 

Goldman-Armstrong stated that he did not see any of his patrons engaging in illegal activity and that It 
was Patriot Prayer members on the sidewalk who were throwing things and macing his patrons. He 
stated that his patrons may have maced back but it was only in self-defense. Goldman-Armstrong 
stated that he had been a bartender for over 20 years and was well aware of all the rules. 

I asked Goldman-Armstrong if he had called police when the riot broke out and he stated he believed a 
neighbor of Cider Rio.ti had called police but he did not know what time. He then stated around 
8:00pm he had told his bartender to call police but they didn't arrive until 8:30. According to the bar 
log dated S/1/19 bartender Breanne said she called the police non-emergency line at about 8:00 pm 
and was told police response was already present. She did not leave a statement or request further 
assistance. (See attachment 8). 

I asked Abram if he or any of his employees were aware that people were injured during the riot. He 
stated yes he was aware of this and that he has the name and information of the girl who was knocked 
out. He stated no one from the bar called for medical help. 

I asked Goldman-Armstrong for the names and contact information of the employees who were 
working at the time of the event and he stated he did not feel comfortable sharing that information 
with us for the safety of his employees. He stated they had received threats from people calling into 
the bar. I explained to Goldman-Armstrong that I would need to interview these employees for my 
investigation and that it was a violation for him to withhold information that was necessary for an 
OLCC investigation. He stated he was not trying to interfere with the investigation. Goldman
Armstrong asked if his employees could remain nameless in my report as it could be requested as 
public record . I stated I did not believe so but that I would check with our legal department. 

After checking with our legal department, I informed Goldman-Armstrong via email that I could not 
redact their names from our report. (See Attachment 9). Abram texted me on 5/22/19 that he would 
pass my contact information on to his employees and have them call me. On 5/23/19 I_ received an 
email from the pub manager Breanne Gearheart not wanting to give me her name or the name of the 
other bartender, as it would put them in "immediate danger" due to ongoing harassment. (See 
Attachment lQ) She stated they would like to make an official statement on 6/2/19. On 5/24/19 I 
emailed a response to Gearheart stating I could not redact their names from my report and I didn't 
need a formal statement from them but would just pop down and intervi~w_them at the bar when they 
were next working. (See Attachment 10) 

5/29/19 at 3:22 PM, I interviewed via phone, Joseph LeVasseaur, DPSST security who was on duty for 
Cider Riot! on May 1, 2019. LeVasseaur stated he started his shift around 5:30 PM, he believed. He 
remembers it was before the band was setting up. His responsibilities included standing at the door 
and checking /D's and it was understood that if someone needed to be evicted or 86'd he should do 
that. He also stated that he knew before his shift that Patriot Prayer had threatened to come but he 
didn't take it seriously as they are always threatening to come. He stated he obtained this information 
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from some on line chat rooms. 

LeVasseaur stated that prior to the riot time of 7:30pm there were only a couple of people on the patio 
having drinks but when the patrons inside received word that Patriot Prayer was coming down the 
street almost everyone in the bar ran out to "defend the bar." 

Originally he stated he was at the outside door the entire time checking ID's and that during the riot.he 
would only let certain people in. I asked how he distinguished who he allowed back in the bar during 
the riot and he stated he had been given a printout of all the .Patriot Prayer members so he could 
identify them easily. LeVasseaur also stated since the Antlfa people had masks on it was very easy to 
identify them. Later in the interview he stated that he was not at the door the entire time as he had 
been maced and needed to go inside to receive first aid. He also stated that it was mainly older people 
who had been hit with bottles and maced .that re-entered the inside area. 

LeVasseaur stated that he told two people, both reporters, that they were evicted and not allowed in 
because he believed they were actually part of Patriot Prayer and were just posing as reporters. I 

asked leVasseaur if he tried to evict any of the patrons during the riot and he said no, he did not try 
because it was pointless as no one would have listened to him. I asked if he had then called the police 
and he stated no. 

I asked LeVasseaur if he had noticed any weapons or mace being carried by any of the patrons prior to 
the riot breaking out and he stated, '1No;they must have stashed them in the planters out on the patio, 
or had them in their backpacks when they came in." I asked if he had observed any patrons throwing 
beer bottles, glasses or any other objects out into the sidewalk/street area and he stated no, he had 
only observed things coming into the patio area but it could have happened. LeVasseaur then stated 
he did observe the patrons on the patio macing into the street _but only after they had been maced 
first. I asked LeVasseaur what he was wearing during the riot as I was going to be watching video and 
wanted to identify him. LeVasseaur seemed very uncomfortable and said a black shirt. I had to 
prompt him several times more to describe himself in more detail. 

On 5/30/19 at 6:00pm, Inspectors J. Welp, M. Young and I arrived at Cider Riot to interview pub 
manager Breanne Gearheart who was bartending during the riot on May 1, 2019. I approached 
Gearheart and gave her my state issued business card an.d identified myself as an OLCC inspector. 
Gearheart stated she didn't really want to meet with me right then because of the civil suit that is 
going on. She stated she had contacted the lawyer in the civil suit to set up a meeting with her and 
OLCC but hadn't heard back from him yet. I explained to Breanne that this was an administrative issue 
and she did not need to have a lawyer present. She asked me to give her an overview of what that 
meant and I explained to her that because she had a service permit issued by the OLCC to mix, serve 
and sell alcohol that there was an expectation that she would cooperate with any investigation that we 
were conducting into events that happened while she was working. She said she understood and 
would speak to me without the lawyer being present. 

Gearheart stated she started her shift at 3:30pm on May 1, 2019 and worked until dose. Her primary 
duty during the event was bartending. She stated that there were about 100 people there and the 
majority of them were inside. There was a calm atmosphere inside and just a few patrons out on the 

patio drinking. 
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Gearheart stated that around 7:30pm the majority of the people inside, "masked up" and ran· to the 
patio because they heard Patriot Prayer was here. Breanne stated she believed they ran out to defend 
the bar from Patriot Prayer people coming inside. She also stated she dld not observe any weapons or 
bear spray on the patrons in the bar but they did not search backpacks. 

- t 

I asked Gearheart what prompted her to call the police at 8:00 pm after the riot. She stated that there 
were so many injured people who had come in that needed attention for pepper spray and she wanted 
to see if anyone else had called police. Gearheart stated the people were treated by "street medics" 
that were inside the bar. I asked what a "street medic" was and she stated people that are not · 
medically trained but who have street knowledge on how to treat riot injuries like mace. Gearheart 
stated that no one from the bar called for medical assistance that she was aware of. Later in the 
evening she heard someone had been knocked out during the riot. She stated that she was unsure of 
what to do in the situation and that is why she called the non-emergency number and didn't leave a 
statement or request additional information. I instructed Gearheart that she could always call 911 and 
let them determine the level of the emergency. Gearheart stated she would do that next time. 

Gearh~art stated she never went outside during the riot as she felt-it was unnecessary.because the 
owner and security were out there already and there was nothing she could do. She stated she 
understood that if she saw harassing behavior in her patrons that she had the responsibility to evict 
them from the premises but that she never saw that inside the bar. Gearheart stated that-they 
typically patrol the outdoor area every 10-15 minutes when alcohol is being taken outside but since 
there was a riot going on she didn't feel safe to go out. Gearheart's statements_matched what she had 
written in the bar log on 5/1/19 J See Attachment 8) 

On 6/11/19 at 12:39pm, I spoke with permittee Monelle Lewis, who was the bar back on May 1, 2019, 
by phone. Lewis stated she started her shift on 5/1/19 at 5:00 pm and worked till close. Her primary 
duty was bar back, for which she normally would go out and collect glasses from the patio but she 
ended up spending the entire night inside. Lewis stated everything inside was calm and for a while 
people were coming in that had been maced receiving help from the "street medics". Lewis stated she 
did not help anyone as she was not trained in that. ShQ stated she didn't feel the need to go outside 
even though she knew things were going on because the owner and security were out there taking 

care of it. 

Usually Lewis would patrol the patio every 10-15 minutes but she was afraid to go out during the riot 
and there was coverage out there. I asked Lewis if she had called the police at any time and she stated 
she did not as other people already had. I asked Lewis if she saw people going in and out from the 
patio during the riot and she stated only about 6 people came in to get medical attention and that she 
didn't know why people went out in the first place because she was very busy servil")g drinks. 

I asked lewis what her understanding was of harassing behavior and the need to evict patrons and she 
stated if there is harassing behavior and you feel comfortable doing so you should evict people. If you 
don't feel comfortable you should call the police .. I explained to Lewis the responsibility to evict 
patrons who are harassing or engaged in unlawful activities and to call the police if patrons refuse to 
leave. Lewis stated they have a lot of longstanding patrons who will always jump in and help them 
evict people who are causing problems. I instructed Lewis that patrons should never be helping to 
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evict other patrons for their own safety and if harassing or unlawful activities are being engaged in, 
both parties must be evicted for a minimum of 24 hours. Lewis stated she was unaware of that but 
would do that in the future. She also stated there was no need to evict inside the bar because 
everyone was well behaved and calm. 

On 6/9/19 I e-mailed Licensee Goldman-Armstrong to positively ID the DPSST security guard for the 
event on 5/1/19 (see Attachment 11 & 12). On 6/11/19 I e-mailed him again and he responded with a 
positive ID. 

On 6/12/19 at 2:40pm I spoke via phone to Licensee Goldman-Armstrong and asked him if he was 
aware that his security guard was involved in a mutual combat fight in the street during this event? 
(See Attachment 13 & 14). Goldman-Armstrong stated he was aware of this. He stated at the time he 
was watching it happen he was surprised but after the fight, security LeVasseaur explained to him that 
the people in the street were looking for someone.to fight one-on-one. LeVasseaur told him if he won 
the fight then the people tn the street would leave. Goldman-Armstrong stated LeVasseaur felt 
because he was trained in MMA ft would be better for him to fight than any of the patrons. Goldman
Armstrong stated that since the police were not coming, LeVasseaur felt this would be the quickest 
way to end the encounter. 

I asked Goldman-Armstrong what his thoughts were on the fight LeVasseaur engaged.in and he stated 
after it was explained to him by LeVasseaur he did not think it was unreasonabie. Goldman-Armstrong 
stated that soon after the fight with LeVasseaur ended the other group left, so it seemed to work well. 
I asked Goldman-Armstrong what were his specific instructions.to LeVasseaur before the event started 
and he. stated he wanted him to check ID's at the door and make sure the wrong people didn't come in. 
I asked Goldman-Armstrong what he meant in our first interview when he stated he had gone with 
different security because of a communication issue. Goldman-Armstrong stated it had nothing to do 
with the May 1st event. He stated he found a woman who is very good at diffusing situations with 
words and has a lot more experience in these things so he Is using her now for security. 

I 

I informed Goldman-Armstrong I had spoken with permittee Lewis and had given her instruction on 
not allowing patrons to help evict others from the premises. I also stated we talked about the need to 
evict both parties when harassing behaviors first occur. Goldman-Armstrong stated he was very aware 
of that rule and that it had been pointe~ out to him a few years ago. 

On 6/12/19 at 10:45am, I spoke with Patriot Prayer leader Joey Gibson on the phone. Gibson stated he 
came to Cider Riot! to challenge the owner on freedom of speech because he knew Cider Riot! was an 
Antifa bar and there would be at least SO Antifa people there. Gibson stated there were other people 
there who were not with his group. Gibson stated he never heard the owner or the security try to evict 
anyone except the two journalists who were just filming off the property. He stated the owner, 
Goldman~Armstrong pushed Bocchi away from the door when he was trying to get the name and 
number of the guy who broke his camera and that Goldman-Armstrong had let the guy run back into 
his bar. 

I asked Gibson what precipitated the MMA fight In the street and he stated he walked up to the two 
guys who had agreed to mutually fight each other and when another guy tried to interfere he said let 
them fight Its mutual consent. Gibson stated no one was aware that LeVasseaur was security. Gibson 
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stated after the fight leVasseaur shook hands with all of them. Gibson stated Licensee Goldman
Armstrong stood by and watched LeVasseaur fighting the other guy. (See Attachment 14). Gibson 
stated that Goldman-Armstrong is suing him and he asked how he could obtain information on the 
outcome of our Investigation. I instructed Gibson that our investigation is currently ongoing and would 
take some time and informed him for any public records you need to make a formal request. 

Gibson was also concerned that Goldman-Armstrong said in a public interview he had called the po tree 
and they didn't come when he does not believe he ever did call the police. He stated that Goldman
Armstro.ng was also suing him for making frivolous complaints to the OLCC when no one he knew of 
had complained. 

Gibson also stated that no one at any time from his group set foot on the licensed premises, they were 
only on the street and public sidewalk, and so the statement that the Antifa patrons were just 
protecting themselves in self-defense by spraying people in the street and throwing bottles and glasses 
was ridiculous. 

On 6/13/19 at 10:21am, I spoke with security LeVasseaur a second time, over the phone. I asked 
leVasseaur what his understanding was of the circumstances in which DPSST security would mace 
people. LeVasseaur stated in order to get people off private property and in self-.defense. I asked 
LeVasseaur if he had identified himself as a security officer before he maced people during the riot and 
he stated he did not know what I was talking about and he didn't know anything about mace. (See 
Attachment 15). I stated that I had viewed a video in which he was clearly macing people. LeVasseaur 
stated, "what, can I see that video?" I informed LeVasseaur that the video was on You Tube and titled 
Cider Riot Part 2. LeVasseaur then stated he never identified himself as security the entire riot. 

I asked LeVasseaur to tell me about the MMA fight that took place in the street in which he was 
fighting another man. LeVasseaur stated he had moved over to the other side of the patio because he 
had been maced several times. He then corrected that statement to say he never was actually maced 

. but it was floating in the air and so he moved to the other side. LeVasseaur stated four men he 
identified as Chris, Ian Cramer, Matthew Cooper and Jacob Ray Atkins charged him and were going to 
"beat the crap out of him" and Joey Gibson intervened and said let them fight one-on-one. LeVasseaur 
stated he basically had to decide If he wanted to fight four-on-one or one-on-one. leVasseaur stated 
since he was MMA trained he felt it was better that he fight rather than someone else who was not 
trained, and if it ended the riot it made sense. I asked LeVasseaur what he thought DPSST would think 
of him engaging in an MMA street fight while he was on duty and he stated, "It comes with the 
territory." LeVasseaur stated what he did worked, and since police were clearly not coming to help he 
felt It was his duty to end the riot. I asked if he had called the police and he stated no but dozens of 
people inside had already called the police. I asked if he was referring to patrons or bartenders and he 
stated the bartender called police. LeVasseaur stated after the fight he shook everyone's hands and 
told them "you guys gotta go." I asked if he had identified himself as security when telling them they 
needed to leave and he stated no. 

LeVasseaur stated he felt he had "de-escalated" the riot because everyone was watching him fight and 
not fighting each other. He stated after the fight he went and told Goldman-Armstrong what he had 
done and that he thought he had got them to leave and Goldman-Armstrong replied, "oh, good." 
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I asked LeVasseaur if he was still the security for Cider Riot! and he stated no, that was just a one-time 

thing and that his regular job ls security at Division Heights. 

I asked LeVasseaur why he failed to give me this information in our first interview and had instead told 
me he was standing at the door the entire riot. leVasseaur stated "that video on YouTube has gone 
viral and I was trying to protect myself. I don't want some Patriot Prayer guy in Texas sending me a 
mail bomb." 

1. asked LeVasseaur if there was anything else he wanted to tell me and he stated no. He then asked 

me if DPSST was going to come after him about the mace. I informed LeVasseauf'that what DPSST 
does with the information in my report is separate from OLCC and I could not speak for them. 

On 6/20/19 at 7:30pm I left a message with Nicole to have her roommate Heather Clark call me back 
about injuries she sustained during the riot. (PPB Report 19-141483} I have not heard back as of 
finishing this report. 

The OLCC has received multiple complaints from concerned citizens throughout the state who viewed 

footage of the riot on the news and YouTube: (See Attachments 16-24): Most expressed outrage that 
the OLCC would allow a licensed bar to operate as an "Antifa headquarters, allow complete disregard 
for weapons laws and not step in to protect those in our community." I have tried to respond to every 

complainant that wished to be called back or emailed. I have included several 1st hand accounts that 
directly pertain to the violations in question. I have received no complaints from patrons of the bar. 

These complainants have emailed video links to YouTube videos that show the events unfold in 
basically three parts, l inks to Fox New 12 broadcasts, and some interviews with journalist Any Gno and 
Noah Bocchi. 

Permitting Unlawful Activity OAR 845-006-0347(3) 
Permitting Disorderly Activity OAR 845-006-0347(2)(a) 

On May 1, 2019 from approximately 7:30pm to 8:00pm patrons, licensee, and DPSST security of Cider 
Riot! participated in a riot as defined by ORS 166.015. (See Video Cider Riot Part 2 3:05/13:21-Cider 

Riot Part 3 9:45/12:10). The licensee took pictures and was aware of patrons with Illegal weapons on 
his premises and was aware that patrons were using those weapons. The Licensee, Security, and 
perrnittee' s were aware that people were being injured during the riot. (See Attachment 25 & 26). 
Licensee Goldman-Armstrong stated that his patrons were only acting is self-defense but clearly, 

according to video·, he was present and watching as patrons displayed aggressive behavior. 

Undercover police on the seen noted that both parties could have left the premises at any time and 
everyone there was choosing to be there and initiate aggressive behavior. (PPB Report 19-141483). 

Fail to Evict OAR 845-006-0347(4)(a) 

Licensee Goldman-Armstrong stated he evicted one person the entire time ofthe riot, the OSU 

journalist Noah Bucchi who was trying to get information on his broken camera. Goldman-Armstrong 
stated he did not try to evict any of his patrons as they did nothing wrong. He also stated in a second 

interview that he was very aware of the requirement to evict all patrons who showed harassing 

behavior. Goldman-Armstrong stated he did not call police but after the riot instructed his bartender 
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On 1/24/18 OLCC Inspector S. Pitton investigated PPB reports 18-22582 and 18-23115 which pertained 
to an assault in front of Cider Riot! that happened after a political event following a protest in · 

downtown Portla_nd. _ Inspector S. Pitton Instructed licensee Goldman-Armstrong that he needed to 
evict both parties in an altercation and that he needed to safeguard patrons at such events to prevent 

disorder from occurring on or near the premises. {See Attachment 27). 

DPSST Security Joseph LeVasseaur failed to ever Identify himself as Security for Cider Riot! and only 
evicted the two journalist on the sidewalk who were calmly filming. He stated h·e did not call the police 
at any time. _ 

False Statement ORS 471.425(1) 

DPSST Security Joseph LeVasseaur stated in his first interview on 5/29/19 that he stood by the door 

and checked ID's the entire night including during the riot. He stated the only time he left was when 

he had been maced and had to go inside to clean up and then he came back to the door. He also 
stated he did not know of anyone macing anyone but it might have happened. In LeVasseaur second 

interview on 6/13/19 he admitted that he had not been at the door during the riot and that he had 
not been maced and gone inside but in fact had been all over the premises patio and had maced 

people and engaged in a fight in the street. It was also very clear through watching countless video 
coverage that LeVasseaur was very aware of patrons using weapons and macing people. At one point 
LeVasseaur is standing directly behind a man with brass knuckles and a baton extended. When I asked 

LeVasseaur why he had not disclosed all this to me in the first interview he stated he was in fear of 
Patriot Prayer groups retaliation as the video had gone viral. 

Licensee Goldman-Armstrong stated.that he instructed permittee Gearheart to call police at 8:00 and 

permittee Gearheart st ated she called the police on her own as she was concerned by the amount of 
injured patrons. 

Evidence OAR845-006-0345(4) 

On 5/1/19 PPB officer Miller was told by Goldman-Armstrong that the bar would have video of the 
incident which he would provide to police. He was given Miller's card to provide the video to her 

email. (PPB report 19-141483) Goldman-Armstrong did not provide bar video to the police and stated 
he had recorded over it when I asked for the video. 

Main Video Breakdown: 

Cider Riot! Part 1 \YouTube Stumptown Matters 
Time (5:13) 

0:00 - 0:50/5:13 Journalists arriving with some Patriot Prayer members to Cider Riot! 

1:01/5:13 -Two Journalists are stopped on sidewalk outside Cider Riot! by patron in black/ red shirt, 
black mask and goggles. Journalist in black jacket on left with green/ grey backpack is Noah Bucchi 
(victim in police report #19-143459). 

1:18/5:13- The man to the right of screen with dark hair, glasses and mask is DPSST security Joseph 

LeVasseaur (73269) -Tells journalists "this i_s private property, you are not allowed to be here." 
2:06/S:13 - Many Antifa patrons of Cider Riot! on the licensed patio and sidewalk. 
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3:05/5:13 -Journalist identifies that there are Patriot Prayer members and Proud Boys in attendan_ce. 
4:32- 5:12/5:13 - Majority of Patrons coming·out onto patio and waiting. 

Cider Riot/ Part 2/ YouTube Stumptown Matters 
Time 13:21 

0:05-0:20/13:21- Joey Gibson arrives in front of Cider Riot! and female patron from patio with black 
hat and black mask on left pushes with body and gets in his face and he pushes back. 
0:4 7 /13:21 - Patron and Patriot Prayer member start sparing. 
1:33/13:21- Patron spits on Joey Gibson. 
1:41/13:21- Joey Gibson wipes spit on patron. 

2:32-2:34/13:21-Joey Gibson puts an arm up and keeps patron away/ Man in helmet unmasks patron. 
Patron spits 3 times on Joey Gibson. 
2:37/13:21-Same patron hits Gibson's phone to the ground and guy in helmet pushes her back. 
2:41 patrons on patio try to hold other patrons back from attacking patriot prayer group. 
2:59-3:04/13:21 Patron on right of screen picks up beer and throws it on someone who then sprays 
her. 

3:05/13:21 Patron on right of screen in black and red sprays Patriot Prayer people with mace. DPSST 
security Joseph at top of screen watching. 
3:07-3:57 / 13:21 - multiple patrons and Patriot Prayer group spraying and throwing beer and beer 
bottles at each other. DPSST security goes to the front of the crowd and is watching. Multiple patrons 
going in and out of door. 
4:02n3:21- people on both sides with asps and patron with brass knuckles. 
4:03-4:34/ 13:21 Multiple patrons throwing cups and bottles into the street. 
4:35-5:20/13:21 multiple patrons spraying bear mace ... 
6:10/13:21 Journalist Noah Bucchi gets his camera damaged by patron. 
6:11/13:21 Security on right of screen spraying mace into crowd and patron in center of screen with 
brass knuckles 

6:28-6:45/13:21 Licensee Abram Goldman-Armstrong comes out door and Bucchi goes to find the 
patron who ran back inside the bar and is pushed by Licensee Goldman-Armstrong and two patrons. 
7:03/13:21 Licensee Goldman-Armstrong takes picture of Journalist. 
7:36-7:53/13:21 Licensee goes to frontof crowd to take pictures of Patriot Prayer group. 
8:07 /13:21 Licensee Goldman-Armstrong goes back inside bar. 
9:15/13:21 Bucchi picks up his broken camera pieces. 
9:37 /13:21 licensee standing on table yelling "that's Assault" at people and filming. 
10:14/ 13:21 Security by umbrella going to the other side of patio. 
10:38/13:21 Licensee goes back rn bar. 

ll:10/13:21 Security on left is on sidewalk with mace in both hands 
11:44-11:51/13:21 Patron sprays mace in Gibson's face and throws can at him while security stands to 
the left watching. Man in helmet throws can back into patio. 
13:10-13:20/13:21 Licensee in front of crowd filming. 

Cider Riot! Part 3/YouTube Stumptown Matters 
Time 12:10 

0:36/12:10 Security on left starting to engage in fight 
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1:08-1:43/12:10 Security on far left engaging in fight with someone, disengaging, starts to fight again. 
1:57-3:18/12:10 Security engages in one-on-one MMA-style street brawl with Patriot Prayer member. 
3:21/12:10 Patron taunting a man gets hit in the mouth. 
3:55-4:27/12:10 Security re-engages in one-on-one in street with same man. Knocks him down. 

4:47 /12:10 Security shakes everyone's hands and waves. 

S:33/12:10 riot appears to be disbanding. 
S:56/12:10 patrons throw something and insight more fighting. 
6:14/12:10 Patrons are now in crosswalk taunting. 

7:16/12:10 Both sides in street interfering with traffic. 

7:40/12:10 Security comes out and tries to wave people back to patio. 
7:52/12:10 Security tries to pull patrons back. 

8:38/12:10 female on left with hair in bun about to get knocke_d unconscious. 

8:42/12:10 female patron grabs Gibson's shirt as he is leaving and people try to push her back. 
8:44/12:10 female patron throws a punch. · 

8:50/12:l0 female patron is hit off camera and falls in cross walk on camera. 
8:54/12:10 patrons pull female patron to safety. 

9:00/12:10 Man in helmettryingto hit people with baton. 

9:14/12:10 Angry patrons start following Patriot Prayer Members aggressively. 

9:20-9:49/12:10 Patrons with SAP and baton and brass knuckles pursing and hitting with baton -
Journalist trying to get them to leave off. 
10:00 Security guard to left of tree with group pursuing leaving members of Patriot Prayer. 
10:28 Security guard to left of crosswalk sign. 
10:39 Patrons turn to go back. 

CHARGES RECOMMENDED FOR LICENSEE / PERMITTEE 

Include relevant OAR or ORS reference 
Permitting Unlawful Activity OAR 845-006-0347(3) 
Permitting Disorderly Activity, OAR 845-006-0347(2Xa) 
Fail to Evict OAR 845-006-0347(4)(a) 
False Statement ORS 471.425{1) 
Evidence - OAR 845-006-0345(4) 

EVIDENCE/ ATTACHMENTS 

1. Cider ~iot! Facebook May Day Antifa After Party Announcement. 

2. BOEC CAD Report Dated May 1, 2019. 

3. Portland Police Bureau Report 19-141483. 

4. Andy Ngo prayed with mace (KPTV 12). 

5. KPTV.com transcript of interview with OSU student Noah Bocchi. 
6. Licensee Goldman-Armstrong pushing Noah Bocchi (Pie). 
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1:08-1:43/12:10 Security on far left engaging in fight with someone, disengaging, starts to fight again. 
1:57-3:18/12:10 Security engages in one-on-one MMA-style street brawl with Patriot Prayer member. 
3:21/12:10 Patron taunting a man gets hit in the mouth. 
3:55-4:27/12:10 Security re-engages in one-on-one in street with same man. Knocks him down. 
4:47 /12:10 Security shakes everyone's hands and waves. 
5:33/12:10 riot appears to be disbanding. 
5:56/12:10 patrons throw something and insight more fighting. 
6:14/12:10 Patrons are now in crosswalk taunting. 
7:16/12:10 Both sides in street interfering with traffic. 
7:40/12:10 Security comes out and tries to wave people back to patio. 
7:52/12:10 Security tries to pull patrons back. 
8 :38/12:10 female on left with hair in bun about to get knocked unconscious. 
8:42/12:10 female patron grabs GJbson's shirt as he is leaving and people try to push her back. 
8:44/12:10 female patron throws a punch. 
8:50/12:10 female patron is hit off camera and falls in cross walk on camera. 
8:54/12:10 patrons pull female patron to safety. 
9:00/12:10 Man in helmet trying to hit people with baton. 
9:14/12:10 Angry patrons start following Patriot Prayer Members aggressively. 
9:20-9:49/12:10 Patrons with SAP and baton and brass knuckles pursing and hitting with baton -
Journalist trying to get them to leave off. 
10:00 Security guard to left of tree with group pursuing leaving members of Patriot Prayer. 
10:28 Security guard to left of crosswalk sign. 
10:39 Patrons turn to go back. 

CHARGES RECOMMENDED FOR LICENSE~/ PERMITTEE 

Include relevant OAR or ORS reference 
Permitting Unlawful Activity OAR 845-006-0347(3) 
Permitting Disorderly Activity OAR 845-006-0347(2)(a) 
Fail to Evict OAR 845-006-0347(4)(a) 
False Statement ORS 471.425(1) 
Evidence - OAR. 845-006-0345( 4) 

EVIDENCE/ ATTACHMENTS 

1. Cider Riot! Facebook May Day Antifa After Party Announcement. 

2. BOEC CAD Report Dated May 1, 2019. 

3. Portland Police Bureau Report 19-141483. 

4. Andy Ngo prayed with mace (l<PTV 12). • 

5. KPTV.com transcript of interview with OSU student Noah Bocchi. 

6. Licensee Goldman-Armstrong pushing Noah Bocchi (Pie). 
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7. E-mail dated 5/22/19 from Goldman-Armstrong. 

8. Bar log dated 5/1/19. 

9. E-mail dated 5/22/19 from Inspector G. Welp. 

10. E-mail dated 5/23/19 from permittee Gearheart. 

11. Picture of DPSST Security Joseph LeVasseaur. 

12. E-mail dated 6/11/19 from Goldman-Armstrong. 

13. Picture of DPSST Security Joseph LeVasseaur fighting in the street. 
14. Picture of Licensee Goldman-Armstrong watching security LeVasseaur fight in the street. 

15. Picture of DPSST Security Joseph leVasseaur spraying mace/patron with brass knuckles. 

16. E-mail complaint dated 5/2/19. (Chuck Tuna). 

17. Mailed complaint dated 5/3/19. (Concerned Portlander). 
18. Mailed complaint' dated 5/3/19. {Jonathan Groft). 

19. License Services complaint dated 5/4/19. (Jeff Handley). 

20. Mailed complaint dated 5/4/19. (Andy Ngo). 

21. E-mail complaint dated 5/4/19. (Antonio Taylor)_. 

22. E-mail complaint dated 5/5/19. (Main Screen Turn On). 

23. E-mail complaint dated 5/5/19. (D Frion). 

24. E-mail complaint dated S/7 /19). pett Jarvis). 

25. Picture of Licensee Goldman-Armstrong taking photos during riot. 
26. Picture of patron with baton and brass kn.uckles. 

27. OLCC Intake Report dated 1/24/18. 

28. Picture of Patriot Prayer leader Joey Gibson arriving at Cider Riot! 

29. Picture of patron slapping phone out of Joey Gibson's hands. 

30. Picture of Patriot Prayer member shoving patron in face. 
31. Picture of patron throwing glass of beer on Patriot Prayer member. 

32. Pictu·re of first bear spray from Patriot Prayer member. 

33. Picture of patron returning bear spray on Patriot Prayer member. 

34. Picture of victim Heather Clark.(PPB Report 19-141483) attacking Joey Gibson as he leaves. 

35. Picture of victim Heather Clark knocked unconscious by man off camera. 

36. Picture of patrons with a baton after striking·Jeaving journalist and patron with ASP. 

37. E-mail dated 5/17/19 from Licensee Goldman-Armstrong. · 
38. E-mail dated 5/16/19 from Licensee Goldman-Armstrong with pictures 

39. Portland Police Bureau Report 19-143459 Noah Bucchi assault. 

40. Video Cider Riot Part 1/YouTube Stumptown Matters (Time 5:13). 

41. Video Cider Riot Part 2/YouTube Stumptown Matters (Time 13:21). 

42. Video Cider Riot Part 3/YouTube Stumptown Matters (Time 12:10). 

43. Video Andy Ngo attacked with chemical spray. 

44. No Victims of Portland Antifa May Day Riot KPTV 12. 

45. Tucker Carlson -Andy Ngo Attack. 

Assessment: ISi Open Investigation □ Close at Intake 

~Ion: □ Verbal Instruction r8I Send to AP&P 

Refer to Exte~ai Agency: □ Yes 121 No I Name of Agency: I 
Suppleme~tal Report: □ Yes 18:l No 
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.. 
i.icel\~ee Contact: Abram Goldman-Annstrong I . -1:)ll.(e/lim•:= ; , ·. --~- I 5/15/19@ 
_Co~act PJ,o"e! .. 503-730-5597 

•""tQ~tact Type: . . 
~ In Person 

Licensee Represented By An Attorney: 
Attorney Contact Information: 

fNS.PECJC>8: 
Genny Welp 

Print Name 

l iAPl'ROVtO ii)': 

Print Name 

l;CQn:ta.~~)ll-•Q;:_ ·.: I Licensee Contact Email 
0 Telephone □ Email 0 Other 

□ Yes l'.?l No 
Licensee Abram Goldman-Armstrong stated he is not being represented 
by an attorney for our purposes. He is represented in a civil case but 
would like all correspondence to go to Cider Riot! address on file . 

. DPSST_# DA,TE 
59564 

Sign Name 

I 
QPSST ft IDA~ 

Sign Name 
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ATTACHMENT 34 
PICTURE OF VICTIM HEATHER CLARK 

Redacte (PPB REPORT 
ATTACKING JOEY GIBSON 



Brad Kalbaugh: 

Good afternoon, your Honor. For the record, Brad Kalbaugh, K-A-L-B-A-U-G-H. My bar number is 0-7-4-
3-3-5. I'm representing the State of Oregon. There are a couple of cases before your Honor today and 
several attorneys. We have State V. Gibson which is 19-CR-5-3-0-4-2. We have State V. Kramer 19-CR-5-
0-0-0-7. We have State V. Kramer, 19-CR-5-4-8-1-5. We have State V. Lewis, 19-CR-5-3-0-4-0 and we 
have State V. Schultz, 19-CR-5-3-0-3-5. 

Brad Kalbaugh: 

With the exception of Mr. Schultz, all of the other cases have previously been ordered to be 
consolidated for trial. These cases were all sent here off the short matters docket yesterday by Judge 
[Buchand 00:01:00], for purposes of an omnibus hearing. There are several motions that have been 
filed. I'll go ahead and explain that, and then I'll have all the attorneys [crosstalk 00:01:10] appearance, if 
that's the best way to do it. 

Judge Souede: 

Let's do appearances first and then come back to you, Mr. Kalbaugh. 

Brad Kalbaugh: 

Mm-hmm (affirmative). 

Sean Hughey: 

Good afternoon, your Honor. Also for the State, Sean Hughey, H-U-G-H-E-Y. My bar number is 5-2-7-7-6. 

Judge Souede: 

Mr. Hughey, thank you, and thank you also for the notebook that you provided containing the pending 
motions. 

Aubrey Hoffman: 

Good afternoon, your Honor. Aubrey Hoffman, H-O-F-F-M-A-N, bar number 1-6-4-0-3-4, representing 
Mr. Schultz. 

Judge Souede: 

Nice to see you Ms. Hoffman, thank you. 

Angus Lee: 

Good afternoon, your Honor. Attorney D. Angus Lee L-E-E. My Washington bar number is 3-6-4-7-3. I'm 
appearing pro hoc vice with Mr. McCall. 

Judge Souede: 

Mr. Lee, thank you, welcome. 

Angus Lee: 

Thank you, your Honor. 
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James Buchal: 

James Buchal, I'm also here for Mr. Lewis. 

Judge Souede: 

Mr. Buchal, thank you. 

Jason Steen: 

Good afternoon, your Honor. Jason Steen here, S-T-E-E-N, appearing for Mr. Kramer. 

Judge Souede: 

Thank you. 

Kevin Doyle: 

Good afternoon, your Honor. Kevin Doyle, 8-4-0-3-9-4, appearing as legal help for Mr. Lewis. 

Judge Souede: 

Mr. Lewis, thank you. Mr. Kramer? 

Mr. Kramer: 

Present. 

Judge Souede: 

Thank you. 

Brad Kalbaugh: 

I should also put on the record that your Honor that I have Mr. Kramer as present in custody. Mr. Lewis 
has present. He previously moved court to go pro se, so he's representing himself with his legal advisor, 
Mr. Doyle, who has put his appearance on the record. Also Mr. Chavez was presence in the courtroom. 
Mr. Chavez is representing Heather Clark. Ms. Clark is named as the victim in State V. Kramer, which is 
19-CR-5-0-0-0-7. 

Mr. Chavez: 

My bar number, your Honor, is 1-3-6-4-2. 

Judge Souede: 

Thank you, counsel. Mr. Kalbaugh, what is the layout how you think what is pending is pending? 

Brad Kalbaugh: 

I did. I'll throw it all out there and then we can ask your Honor to decide which order we should go as far 
as pending order, for that lack of a better term. We've got a state's motion to consolidate Mr. Schultz's 
case with the other cases. That motion was filed. We're going to ask what's the rule on that today. 

Brad Kalbaugh: 
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We also have Mr. Gibson's motion for a change in venue. My understanding prior to going on the 
record, that all the other defendants are moving to join Mr. Gibson in that motion. We would be asking 
the court to rule on that today. Mr. Gibson has filed a number of discovery demands and motions to 
compel discovery. We would ask the court to rule on as many of those as possible today. My 
understanding is that all of the co-defendants are joining in that, and if I'm mistaken, I'll ask them to 
clarify when appropriate. 

Brad Kalbaugh: 

We have a state's motion for a protective order pertaining to the medical records of Heather Clark. We 
would ask the court to rule on that today, especially while Mr. Chavez is present. I don't know he's going 
to be here for the whole thing, but obviously that's the part that's most material to his appearance. 

Brad Kalbaugh: 

Oh, we have a demurrer, and as we'd ask the court to rule on the demurrer that Mr. Gibson has filed, 
which my to understanding is all of the co-defendants are joining in. 

Brad Kalbaugh: 

We have a motion for a bill of particulars that has been filed by Mr. Gibson. We'll be asking the court to 
rule on that today as well. 

Judge Souede: 

Presumably that's not viable until the demurrer has been ruled on. 

Brad Kalbaugh: 

Presumably your Honor, yes. As far as which one goes first, obviously if the court were to decide that 
certain cases should be joined ... I believe some of the defendants are moving to sever their cases from 
other cases that they've already been joined. I don't know which one should go first, Judge. You have a 
whole bunch of out there. I'm sure the parties all have suggestions. Ideally, I know that Mr. Hughey has 
to leave at 3:30, so my hope is that his motion gets done before he has to leave, although if he has to go, 
I'll take over from where he leaves off. He's going to be litigating the motion for change of venue and 
he's going to be addressing discovery issues. 

Judge Souede: 

Okay. 

Brad Kalbaugh: 

Did I miss anything? I'm asking the attorneys. Did I miss any of the motions that we're asking the court 
today? Oh, I have- 

Kevin Doyle: 

I believe my client has a motion to sever. 

Brad Kalbaugh: 
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And another motion to sever. Yes. I believe Mr. Kramer has a motion to sever and I believe Mr. Gibson 
also filed a motion to sever. I don't know if Mr. Schultz has one, but I'm sure Mr. Schultz would join in 
any of the motions that were previously filed. 

Aubrey Hoffman: 

That correct. 

Judge Souede: 

Does Mr. Lewis have a motion to sever? 

James Buchal: 

Yes, your Honor. 

Brad Kalbaugh: 

Right now I think the only motion to sever that would be premature would be Mr. Schultz because his 
case had been joined with the others but that's what we have. Whether we have four trials, whether we 
have one trial or somewhere in the middle, we're hoping to have an answer for today. 

Judge Souede: 

Okay. 

Brad Kalbaugh: 

Judge Buchand had asked us to come back to his court room on Tuesday, March 10th, to let us know 
what your Honor rules so that he can assign us trial dates. 

Judge Souede: 

Okay. You all can be one minute to get organized and then I'm happy to hear from anybody else 
preliminarily, if they're proposed ways that folks think we should go about this. 

Brad Kalbaugh: 

There are a couple things I didn't say, Judge, and I apologize. I remembered as I sat down. Mr. Gibson 
has filed some motions pertaining to juror questionnaires and pertaining to request that the jury be 
instructed on unanimous verdicts. The state's position is that those would be better left for the trial 
judge, but again, you're the judge. I just wanted to throw that out there. We did talk about that before 
going off the record as well. I wasn't trying to gloss over that. 

Judge Souede: 

There's a not insubstantial chance that I will be both, but for sure on the order business, I can see why 
those would be further down the list. Again, if you'll give me just a moment. 

Judge Souede: 

I think I have a sense of at least initial order that I'd like to go in, but if anybody has not yet been heard 
from but would like to say something about any of the items that Mr. Kalbaugh discussed, I'm happy to 
listen. 
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Judge Souede: 

Okay. I think we need to get to the motions to sever and to join sooner rather than later, but let's take 
the State's motion to consolidate Mr. Schultz's case first. Let's then deal with the state's motion for 
qualified protective order, because whether have one case or numerous cases, that, I think is the same 
regardless. We can then resolve the whole state's motions and then get that when it makes sense to 
take up Mr. Gibson's motion to change venue and then the demurrer, and then depending on the 
resolution of that, the motion for bills in particular as an election. 

Judge Souede: 

Then I understand we have a whole lot of motions to sever, and let's do those. 

Brad Kalbaugh: 

Your Honor, the State has filed a motion to join Mr. Schultz's case with all the other cases. That motion 
was filed on February 18th of 2020. 

Judge Souede: 

I've read the motion, and I'll say it now so I don't forget to say later, I've read all of the motions and all of 
the final replies. I've looked at many of the attached supporting materials, though I won't claim to have 
read those as carefully as the motion or the rest of the motions or the responses. 

Brad Kalbaugh: 

Thank you, your Honor. The State is then asking the court then to consolidate Mr. Schultz's trials with 
the others based on the standards that are set forth in the joinder statute, which I cited into my motion. 
This would be an appropriate situation in which one trial would make sense as opposed to having 
separate trials for each case. 

Brad Kalbaugh: 

These are all the same factual occurrence. Actually the crime of rioting, the State's theory, is that the 
individuals charged are the individuals constituting the numerous people that go to establishing the 
crime of rioting. Were the State to have multiple trials, the State's position is that it would simply be 
redundant, where we're wasting judicial resources and having multiple juries decide the same set of 
facts over and over again. For purposes of judicial economy and to satisfy a joinder statute, the State 
would ask that Mr. Schultz's case be consolidated with the other State trial cases. 

Judge Souede: 

Thank you, Mr. Kalbaugh. Is Mr. Schultz resisting the State's motion? 

Aubrey Hoffman: 

I'm sorry. Can you repeat that? 

Judge Souede: 

Is Mr. Schultz resisting the State's motion? 

Aubrey Hoffman: 
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Your Honor, we are in agreement with the State as to the court being allowed to join the cases. 
However, the objection that we have is the cases being joined with Mr. Kramer's case. 

Judge Souede: 

Okay. Tell me more about that, please. Also, I just want to clarify that Mr. Schultz has declined to attend. 

Aubrey Hoffman: 

That's correct, your Honor. 

Judge Souede: 

Thank you, go ahead. 

Aubrey Hoffman: 

My understanding is that Mr. Kramer was charged with several charges. Mr. Schultz and several of the 
other defendants have been charged with riot. I understand that the witnesses that would be called for, 
for the charge of riot, would be the same for all of the defendants. We are concerned about the 
prejudice that a jury might find in listening to the evidence for Mr. Kramer and perhaps- 

Judge Souede: 

Non-riot counts? 

Aubrey Hoffman: 

Correct. 

Judge Souede: 

Okay. So in the trial with however many defendants, that is only on the charge of riot ...? 

Aubrey Hoffman: 

We have no objection. 

Judge Souede: 

Okay. But as to a trial that also includes the particular charges brought against Mr. Kramer, you would 
object? 

Aubrey Hoffman: 

That's correct. 

Judge Souede: 

Okay. Presumably and entirely on the grounds that the jury hearing of those other separate charges 
involving personal injury, that Mr. Schultz would be prejudiced? 

Aubrey Hoffman: 

Correct. 
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Judge Souede: 

Okay. Thank you. Mr. Kalbaugh, do you want to address those concerns? 

Brad Kalbaugh: 

Yes, I will Judge, thank you. To address the specifics of the indictment language, I would agree that all of 
the defendants are charged with a crime of rioting. I would agree that Mr. Kramer's has a 19-CR-5-0-0-0-
7 case joined with the others, in which he- 

Judge Souede: 

He is not charged with riot in that case? 

Brad Kalbaugh: 

In that case, he's not, correct. He is charged with riot at 19-CR-5-4-8-1-5. The charges he is facing on the 
19-CR-5-0-0-0-7 indictment are assault with second degree, unlawful use of a weapon, attempted 
assault in the second degree, unlawful use of a weapon again, unlawful use of mace in the second 
degree and disorderly conduct in the second degree. Yes, I just wanted to make sure I didn't attribute 
charges to him that were to his co-defendant. His co-defendant, Mr. Cooper, has already resolved his 
case. 

Brad Kalbaugh: 

The state's position, however, is even though he is charged with additional charges than the other 
individuals, based on the joinder statute, 132.560, that, in and of itself, is not a basis for them not to be 
joined. The same arguments that State has, which is the factual basis exists to join them still exist, 
especially when we're looking at the crime of riot, which the elements of riots or that five or more 
persons are engaging in tumultuous and violent conduct, thereby intentionally or recklessly creating a 
great risk of public alarm. The interrelation between Mr. Kramer's charges and conduct and all of the 
rioting charges together, the State's position is it's undeniable. 

Judge Souede: 

You have the advantage of me of having more information about this case than I do. Am I to take it then, 
that all of the charges in Mr. Kramer's separate non-riot case, the case ending in 0-0-0-7 are arising from 
the exact same incident? 

Brad Kalbaugh: 

I apologize for not clarifying that, your Honor. Yes. In essence, if I can just do a very quick three or four 
sentence summary of the case of State intends to present at trial, all of the defendants go into a 
location, a business that's actually called Cider Riots, just as a coincidence. While they're outside of Cider 
Riots, they engage in violent and tumultuous behavior. At the conclusion of this riotous behavior, Ms. 
Clark is struck by Mr. Kramer over the head with a baton and knocked unconscious. 

Judge Souede: 

So charges the state? 

Brad Kalbaugh: 

So charges the State, correct. 
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Judge Souede: 

Okay. To the extent that the State has charged Mr. Kramer with assault, for example, that assault is 
within the same facts and circumstances at the same time ,in the same place. 

Brad Kalbaugh: 

Yes, your Honor. The same day, the entire course of conduct lasts about 30 to 45 minutes. 

Judge Souede: 

Okay. Thank you. Ms. Hoffman, do you wish to be heard again? 

Aubrey Hoffman: 

No, your Honor. 

Judge Souede: 

Okay. The State's motion to consolidate Mr. Schultz's case with the other cases is granted, and takes 
seriously Ms. Hoffman's concern about prejudice with respect to the fact that Mr. Kramer, in one of his 
two cases is facing charges in addition to, and beyond riot that includes an allegation that he injured 
someone significantly. That said, I think given the nature of these cases and given the record made by 
Mr. Kalbaugh, that risk of prejudice can be appropriately dealt with at trial with appropriate instructions 
to the jury. I find that under the joinder's statute, which is 4OS-1-2-2-5-6-0, that Mr. Schultz's case is 
amenable to joinder and the joinder is appropriate in this case. The State's motion to join is granted. 

Brad Kalbaugh: 

Your honor, just a point of procedural clarity, previously, I had prepared and order to that effect with 
the expectation that I would have gone to ex parte and done it that way. Does the court want that order 
or do they want to wait until the end or do one order that encompasses all of your rulings? 

Judge Souede: 

Let me punt on that decision until I see where we are on the rulings. I'm keeping both options open. 
Anything else? Anyone wish to be heard again on that motion? Okay. Let's turn then to ... Well, since 
we're here, before we turn to Mr. Gibson's motion for change of venue, let's talk about how ... No, strike 
that again. Let's do Mr. Gibson's change of venue. 

Judge Souede: 

This is a motion that was filed on February 10, 2020, along with considerable support ... A sworn 
declaration of considerable pages of exhibits in support of that declaration, which I have reviewed the 
motion and the declaration. Then the State's response was filed on March 1st. I have also reviewed that 
response. Mr. Buchal? 

James Buchal: 

Thank you, your Honor. I want to emphasize that what we have filed is a tiny fraction of the overall 
universal coverage. We have not put in all the national coverage, all the coverage of other sources. You 
have seen a tiny fraction of what there is, but what there is makes it clear that there has been an effort 
to sander my client as a racist and white supremacist. We frankly fear that your Honor may have read 
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many articles like this over the last several months, and we frankly fear that your Honor and members 
will be prejudiced by it. 

James Buchal: 

I say this because we have actually seen evidence that at least one other member of this ... One other 
judge in this court has been affected. Yesterday, in another declaration I filed, I filed a report of 
[inaudible 00:16:54] about some comments with Judge Walker and Judge Walker was sentencing two 
Antifa protestors who were conducting a counter protester against Mr. Gibson and the people with Mr. 
Gibson. Judge Walker accused him of attacking a police officer, physically attacking a police officer. 
Judge Walker explained his sentence, which was five days in jail by saying that he understood the men's 
anger at centuries of racism and bigotry and the groups at scale associated with it. 

James Buchal: 

It's a continuing theme in this court and in this community. All of this has happened not because my 
client is a bigot or a racist, but because this imagined association between my client's bigotry and 
between sort of patriotism and conservative views and bigotry has been manufactured by the Portland 
media and the Portland leadership as part and parcel of a larger overall political strategy. 

James Buchal: 

Now with regard to the legal basis for the change in venue, we have two, the statutory basis and the 
constitutional basis. The statute says, "We shall order relatively mandatory terms the change of venue 
when the court is satisfied that there is a sufficient prejudice and the client can obtain a fair trial." And 
constitutionally, of course, we have Article One section [inaudible 00:18:16] of the Constitution and the 
Sixth Amendment, but basically the requirement of the fair trial is what the Supreme Court has called 
the fundamental basic requirement of due process. 

James Buchal: 

We think we've made an adequate factual showing that prejudice can be presumed. We've cited your 
Honor, to cases like Skilling versus United States, that will summarize in that case some of the lengthy 
federal jurisprudence in which the Supreme Court has overturned jury verdicts. 

James Buchal: 

These cases are about what happens afterwards. What happens if the trial judge doesn't grant the 
motion to change and doing it really upset the trial and do we, all over again, or actually [inaudible 
00:19:00] and think that we shouldn't have to show such a horrible violation that the court has then set 
aside months of proceedings. The right time to handle this is now. We cited a couple of relevant 
Supreme Court cases on this, which were completely ignored by the prosecution in their response, one 
of them being Staub V. State and the other State [X Rel Rico V. Figs 00:19:22] We think that those cases 
establish what were supposed to be sort of a liberal construction of the statute so you don't put the 
court or the appellate court in the position of having to make the harder decision about whether to 
throw out everything that's been done, because we didn't grant the change of venue. 

James Buchal: 

Now, we think that the evidence that we have found should show the court that the vast majority of 
what we're looking is convinced that my client is a violent fascist, and racist- 
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Judge Souede: 

Help me with that. Unless I missed it, my understanding is that Mr. Gibson has not submitted any expert 
opinion or survey evidence about what in quotes, "the community" believes, that this is what folks 
would form up within here in which the jury would be selective- 

James Buchal: 

I would agree with that, yes. 

Judge Souede: 

What Mr. Gibson is focused on is the other end, that is to say, the folks who are broadcasting to those 
people, but those are two different things, right? What the press is writing and what broadcasters are 
broadcasting, is different, completely different, from what general community sentiment is, right? 

James Buchal: 

Well, that is theoretically possible. In any case like this, the evidence is going to be circumstantial, right? 

Judge Souede: 

Certainly. 

James Buchal: 

In any case where you do a survey, you're going to ask a juror or a potential juror, a question and we put 
in an expert cite to the fact that people are not going to tell the truth about this. We think that going 
and asking people what they think about it is rather less important than looking at the whole 
constellation of circumstantial evidence. We have not just the news articles, but then under the news 
articles are all the comments of all people from Portland saying, "Go get him," and that kind of stuff. 

James Buchal: 

But more importantly, it's not just about news articles, okay? If we had never seen a case like this 
before, where it's not just pretrial publicity, it is every single political leader, every single city council 
person, the mayor, the state representatives, they are all out there inflaming this hysteria as a manner 
of a political objective. They're holding massive rallies across the street there to inflame the community 
against Mr. Gibson. They're passing resolutions at the city ... Four more resolutions at the city council to 
inflame the public against Mr. Gibson. 

James Buchal: 

Politicians are elected creatures. They're not doing this because the community is thinking in a 
completely different way. They are part and parcel and integrated into the community. These people, 
they've gone even so far as to attacking me personally for taking the case. It's bad judgment to dare to 
defend Mr. Gibson. He couldn't find any other attorney apparently who was dumb enough to do it, at 
least in this state. He comes from Washington. 

James Buchal: 

You have a climate that is really extraordinary. Part of what I would like to try to impress upon you your 
Honor, is we sit here in this place and maybe it doesn't seem as extraordinary to us, but for those of us 
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who went to law school admiring Clarence Darrow and things like that, there are real historical analogs 
to what's going on here. It's harder to see it when you're in the middle of it, but it is happening here. 

James Buchal: 

This contamination of the establishment and the process has even reached into the prosecutor's office 
and into law enforcement in the sense that Mr. Gibson was arrested because Mr. Kalbaugh filed an 
affidavit where he said, "Detective so-and-so watched a video where Mr. Gibson pushed Heather 
Clarkson," okay? That is completely and utterly false. It's on video. You can watch what happened. 
Somebody provoked or got into an altercation with her and she comes charging and blasting behind Mr. 
Gibson who's fending her off and then gets into the situation where she gets hit by somebody else while 
she's flailing. 

James Buchal: 

Everything you think you could have read about this case is wrong, but you don't have to take my word 
for it. We had the civil case, Mr. Chavez, and was shown all these videos to Judge [Labin 00:23:34] and I 
put in Judge Labin's findings because he found that a reasonable trier of fact could not find more 
probably than not, that my client engaged in physical conduct within the first minute. 

James Buchal: 

What we really have here is a political case, a political prosecution aimed at going after leaders who 
have not themselves done anything, but an attempt to combine them all with other people who may 
have and scare them off and create a situation where political leaders of a certain type will be held 
accountable for the conduct of their followers in a way that will never be applied, never be applied the 
other way around. It's almost like a giant community vouching ... We don't have witnesses to vouch for 
other witnesses, but we have the whole leadership vouching for, "These are the good guys, Mr. Chavez 
and his client. We're the bad guys." It's really powerful. 

James Buchal: 

Another whole line evidence that the prosecution has not addressed at all in their response is what 
happens to people in this community who dare to treat my client favorably or even perceived to have 
treated my client differently? We presented the case of Elizabeth [Hufdie 00:24:51] who published an 
article. She went to one of these rallies instead of just repeating left wing talking points and she 
misunderstood and pow, she lost her job. She's doesn't work for them anymore. She's done. She's a 
non-person. This Lieutenant, Lieutenant [Eya 00:25:07] who exchanged some text messages, he was 
doing his job as a policeman gathering intelligence in protests in the city. He lost his job. He's still at 
Portland Police Department, but he lost the position that he was in merely because he was perceived to 
have not engaged in the two minutes of hate with everyone else against my client. 

James Buchal: 

These are extraordinary circumstances. These are not something, I don't think, we've seen in Oregon 
before. We see a power structure in the city that is so twisted against my client and in favor of the Antifa 
crowd at the Cider Riot where the riot happened, we view it as the hangout of a violent gang of thugs, 
okay? And sure enough, a few months after this, something happens at Cider Riot and the shots were 
fired and someone's dead. It happened last Fall and nobody even got arrested for it. 

James Buchal: 
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Those of us who stand outside, in some sense, we see a rather sinister approach to this, and we don't 
see a situation in which we can get the due process from this community that's in this bubble of 
propaganda. 

Judge Souede: 

What's striking about your argument, among other things, Mr. Buchal, is that it is, if I'm understanding 
and I'm paying as good attention to it as I can, it is still very much a top down argument. That is to say 
that, if I'm understanding you correctly, it's about political leadership, it's about law enforcement 
leadership, it's district attorney office leadership, and that in your view, those institutions and those 
people at the head of those institutions are prejudiced unfairly in advance of trial against your client. 

Judge Souede: 

The question for the court, of course, on a motion to change venue, is whether the prejudice is such that 
it would be particularly difficult to find impartial jurors, right? Again, that continues to strike me as a 
slightly different inquiry to say that in your view, folks in leadership positions who feel a certain way, is 
not necessarily the same thing as saying that the entire veneer would feel that way or that such a high 
percentage of the veneer would feel that way, such that it would be difficult to get folks who don't feel 
that way or don't know anything about the case, right? Those are different inquiries. 

James Buchal: 

I see one as a powerful inference as to the other. 

Judge Souede: 

Okay. 

James Buchal: 

We also have direct evidence. We have direct evidence that Mr. Gibson can't appear in the town 
without being physically attacked or spat upon. We have evidence that even people walking around with 
American flags will be attacked and spat upon because people think that they're him or the people with 
him. We have direct evidence of the behavior of the population. 

James Buchal: 

I don't know what to tell you. To return to the case of Staub versus State, in which the prosecution 
ignores the Supreme Court said, and I quote ... Well, I'm not quoting yet, but allowing a change of venue 
in the case of a prejudice like this are important because immediate rights of the litigants are not the 
only object of the rule. Sound public policy, which is interested in preserving every tribunal appointed by 
law, rather than discredit, imperiously demands its observation." 

James Buchal: 

I think that in this hot house climate, it would be credit upon the court to send it out somewhere. The 
case we cite this case involving a cattle rustler in [Mallware 00:28:58] County. If you're the Mallware 
County judge and Mallware is a cow county, okay? And there's somebody who isn't used to a rustler, 
everybody's like, "Rustlers. We all hate rustlers." They sent the case up to [Moldova 00:29:08] County. 

James Buchal: 
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I guess here we are in Antifa county because the mayor ... Everybody stood up at the mayor's rally, "This 
is anti-fascist county," blah-blah-blah, why can't we send the case out somewhere else where it won't be 
judged in this hot house atmosphere? You can't fix these things while we're here. It just doesn't work. 

James Buchal: 

The Supreme Court told us in Wainwright versus Witt, and I quote, "The terminations of juror bias 
cannot be reduced to question and answer sessions, which obtain results in the manner of catechism. 
What common sense should have realized, experience has proved. Many people simply cannot be asked 
enough questions to reach the point where they're bias is unmistakably clear." [Inaudible 00:29:56] and 
may not require unmistakable clarity, but it's worse here because you can ask more jurors as to their 
political leanings and so on, but they're all going to think that they're completely impartial just like 
everyone who's in this propaganda bubble thinks that someone who's half Japanese and hangs around 
with a bunch of people of color is a violent racist white supremacist because they are so in that bubble, 
or worse, the jurors will conceal their biases, particularly here, because they're motivated to do so to 
achieve their political objective of opposing what they regard, erroneously, as fascism. 

James Buchal: 

I know your Honor may try to rehabilitate jurors. Jurors may say a little bit and I can try to probe at it, 
"How severe is it?" That doesn't work either. The Supreme Court of Florida has told us that it's a 
preposterous conclusion that the human capacity for rational reflection, is but a light switch that can be 
flipped on and off. The trial court may procure a juror who mere minutes before expressed bias and 
partiality, is suddenly objective and neutral. The process of trying to vet these people is not going to 
work in this climate. W say the only remedy, the only way to solve this, is to put it outside the Portland 
metropolitan area to someplace where it hasn't been subject to this campaign and the vilification. 

Judge Souede: 

Thank you, Mr. Buchal. Let's move to the State, Mr. Hughey. 

Sean Hughey: 

Thank you. I think it's very easy to be, in a sense, too close to these issues to appreciate why this motion 
shouldn't succeed. What I mean by that, is as a prosecutor that is involved with this case, obviously, as 
I'm sure all the lawyers involved with this case, they pay attention to news articles about [Joey 00:32:00] 
Gibson or news articles about Antifa. However, it's also very easy for me to ask friends and family 
members, "Hey, did you see that article about Joey Gibson," or, "Did you see that article about antifa?" 
"About who? About what?" That goes to the heart of what the state's response is here. 

Judge Souede: 

Is it essentially who reads the newspaper anyway? 

Sean Hughey: 

Sure. No, no, I'm not saying who's reads ,the newspaper I'm saying that when you pay close attention to 
these issues with these people, every fact about them and every reporting on that, it's very easy to 
interpret that as, "Well, the whole community is focused on this." 

Judge Souede: 
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Well, to extent that everything in Mr. Gibson's submission is something that they say was published, was 
actually published in this community. 

Sean Hughey: 

Sure. 

Judge Souede: 

To the extent there are people in this community interested in doing that, not interested because of an 
actual ... A personal interest in the case, but a curiosity about the case, that material is out there. They 
can find it, they can read it, they can know all this stuff, right? 

Sean Hughey: 

That's true. 

Judge Souede: 

It stands to reason to the extent that Oregonians or [inaudible 00:33:08] sells newspapers, some 
percentage of our community has probably done that, right? 

Sean Hughey: 

Sure, sure. 

Judge Souede: 

Okay. 

Sean Hughey: 

But I think the thrust of the State's response and why we believe the motion should not be granted is 
because at this point, without having talked to a single perspective juror out of the largest jury poll in 
the State, it's premature and speculative for that reason. 

Judge Souede: 

I think what Mr. Buchal's response has been, is even folks who don't think that they know anything or 
have learned anything about the case or formed opinions live in an environment where fundamental 
beliefs are inculcated and then they're being influenced even if they don't know it. 

Sean Hughey: 

Yes, I appreciate that. But another important fact is that this is not a trial about anybody's ideology or 
about the messages of either or any of the witnesses or defendants or victims involved with this case. 
Right? The elements here are with other people engaging in violent and tumultuous behavior and 
creating a risk of public alarm. To the extent that the attendant ideology can be stripped away from the 
case, it will be, and it may be that there are- 

Judge Souede: 

The State doesn't intend to argue motive in this case? 
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Sean Hughey: 

Maybe by way of explaining why these people are yelling at each other in the first place. 

Judge Souede: 

Right. Isn't that going to be central to the explanation of the State's theory in this case? 

Sean Hughey: 

Yes. But it's not at all central to the determination of guilty or not guilty on that onus of the charged 
crimes. 

Judge Souede: 

Okay. 

Sean Hughey: 

That's my point. To support the argument that this is premature and speculative, there are no cases I 
think, or legal authority that supports ... 

PART 1 OF 5 ENDS [00:35:04] 

James Buchal: 

No, there are no cases, I think, or legal authorities that support doing that. That support- 

Speaker 1: 

That support- 

James Buchal: 

A judge saying, "You're right, there's been a lot of pretrial publicity. A lot of the pretrial publicity has 
been negative without even bringing in a panel of prospective jurors. We should change the venue." And 
I don't cite [inaudible 00:00:19]. That was the case that related to the judge potentially being related to 
a victim in an assault case. 

Speaker 1: 

But [Phanos 01:10:03] is really helpful, right? Phanos actually says he's the test, here are the three 
things you're supposed to look at. 

James Buchal: 

Yes, right. 

Speaker 1: 

None of those require actually calling them venire, and in fact, the second one anticipates that the 
court's opinion as to what the degree of difficulty in securing impartial jurors will be. You're right, one 
way to test that is to call it a venire and see how hard it is. But it obviously opens the possibility that a 
court can forecast what it believes will be the difficulty here and now, the difficulty, right? 
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James Buchal: 

Right. But I think without any... like the court made reference to, actually empirical, sort of evidence 
based sampling, separate from... If we had a jury pool of the Oregonian [inaudible 00:36:05] Editorial 
boards, Debra [inaudible 00:01:08], Earl Blumenauer and Ted Wheeler, we might have a problem 
because that's not the jury pool here in Multnomah County. It's vastly bigger than that and vastly 
different than that and I think, as I write in response, the second factor from Phanos is where it fails. We 
have no way of establishing the degree, if any, of securing an impartial jury [crosstalk 00:36:34] and I- 

Speaker 1: 

I'm not trying to put words in your mouth, but just so I understand. The argument is because there's 
nothing in this record that suggests whether or not, or to what extent any pretrial publicity has sort of 
penetrated the consciousness of the venire. 

James Buchal: 

To the extent that would make it remotely and statistically probable, that members of the venire would 
even know that these defendants are [inaudible 00:37:00] form beliefs about them, even in the cases 
that relate to really kind of the pretrial publicity. Like the case where confession of the defendant, the 
televised, or I'm sorry, video recorded confession was broadcast on television to approximately 50,000 
people in a county of 150,000 that's Rideau, Louisiana. Even that, a major part of the analysis on why 
the change of venue motion should have been granted was because the judging panel, jurors, they said, 
"Well yeah, I seen that." I seen this confession prior to coming here twice, three in [inaudible 00:37:42] 
jurors. Similarly in the [Dowd 01:10:03] case, jurors were in paneled that had formed a preexisting belief 
that the defendant was guilty. 

James Buchal: 

So I don't think I'm making any additional arguments here that aren't set forth in the motion. But the 
point is, this is the biggest County in the state. We can select negative publicity. That can, that can be 
done in any high profile case. But I don't think it provides an empirical basis for the court to make a 
determination that the second factor is met, that there's a degree of difficulty in securing an impartial 
journey. Such that at this stage, I can determine that these events can't get a fair and impartial trial. We 
should have the trial somewhere else. 

Speaker 1: 

And when, when Mr. Bugle says, "No, no, it is extraordinary because of (what he's described in his view 
is) this sort of engagement of leadership of media outlets, political figures, law enforcement takers." I 
think that's one of the arguments that Mr. Gibson is putting forward for why this is different. Your 
answer is one. 

James Buchal: 

I mean, that doesn't expand the sample size, right? And frankly, in some ways it's contradictory with 
these with respect to law enforcement because the example given by Mr. Bugle was that there were 
sort of animal relationship between ladies and then there were descending views that thought 
differently. But the point is, that doesn't suggest that it's any better barometer of the populace of 
Multnomah County than anything else. 

Speaker 1: 
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Okay. Thank you Mr. Buchal. 

James Buchal: 

An important point [inaudible 00:39:23] is that under the law, there's very heavy reliance placed on the 
perceptions and knowledge of the local judge. And so [inaudible 00:39:34] there haven't been any 
conservatives elected here for decades. People describing themselves as conservatives might be 10 or 
20% of this population and it's just not that close. Now, with respect to knowledge of the venire, we also 
know from events that have happened that just as judge Walker, put people who attack the police 
officer [inaudible 00:40:04] with five days in jail or whatever, or the people who are people who are 
going out in their Make America Great Again hat and got physically attacked. That case came from Long 
Island grand jury and the grand jury were ruled out. And there've been other cases of Antifa people who 
email evidence of them beating somebody up. Last week in the newspaper a criminal trespass involving 
fossil fuels. A little far off field, but no conviction because because of this set of beliefs, this constellation 
of political beliefs. 

James Buchal: 

Now, when he says that I don't have a lot of, authority, the reason of course is that if a trial judge grants 
emotional or changing venue, [inaudible 00:40:52] appeal. The only way you hear about it is it's like in 
the cattle rustling days where [inaudible 00:40:58] and so it's all the decisions that are made on a 
regular basis by trial judges who have the stance that, "This just isn't going to be fair in the community." 
Those aren't going to get written up. 

James Buchal: 

And he says that somehow this case is different because, well, it's just not a violent tumultuous 
behavior. Well what is that? There is a whole school of thought on the left that warrants violence, right? 
Protesting is violence. I mean, and what is the line of violence? Somebody who is in this framework is 
going to see things as violent that aren't. Aren't in the sense of the legislature or the reason we have the 
statue. They are going to see video... My clients saying, "Hey, don't follow this." They're going to see him 
there but they're going to see him being aggressive in the sense of, "Come on Antifa. Show the people 
what you're like." And doing things that, from their perspective, are going to be wrong because they 
identify against him and for the people who are fighting anti-fascism. 

Speaker 1: 

And when you say, "they," you mean every citizen of Multnomah County who might be called to serve? 

James Buchal: 

The vast majority of them. 73% voted for Hillary. But that's, I mean, on the voter registration data. I 
mean all- 

Speaker 1: 

I have no idea how Mr. Gibson voted. They're going to have no idea how Mr. Gibson voted but I think 
the larger point... I don't think dragging it through that level of detail is... I understand the point. 

James Buchal: 
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So is this like a case where the confession has been broadcast because all of this stuff was videotaped. 
All of it was put out there and what's funny is you can look in and you'll see. And there've been not just 
attacks on "Who's that guy?" There's also the specific efforts to undermine the defense with multiple 
statements. Like, "Oh, the first event doesn't apply here. This is a misuse of the first event." This is 
people who found out and normalized these tapes and said, "Oh, this shows this, this shows that." And 
it's all there in a way that I've never seen another case like it. There aren't other cases like this. This is an 
extraordinary case and it calls for a commonplace weapon. 

Speaker 1: 

Okay. Thank you. I'm mindful of the ruling [inaudible 00:43:25] which notes that while it is within the 
discretion of the trial court to determine whether prejudice against the defendant necessitates a change 
of venue. The trial court must evaluate the likelihood of such prejudice from both the character and 
extent of any pretrial publicity about the case and the degree of any difficulty in obtaining impartial 
jurors, and from any other factor that might be indicative of prejudice against the defendant. As Mr. 
Hughey points out, at this point, I don't have any empirical data about the degree of difficulty in 
obtaining impartial jurors. The court could learn that over the course of jury selection, if things work a 
particular way. Really what the argument is about here is about the character and extent of the pretrial 
publicity about the case. I agree that the publicity has been the [inaudible 00:44:14], and I agree that 
some of it, the character of some of it has cast Mr. Gibson as quote unquote, "the bad guy." Although 
there's some that goes the other way as well. 

Speaker 1: 

In this case, given the size of Multnomah County and the size of the media market in Multnomah 
County, I don't think it's a matter of just adding up how many stories there have been and saying, "Well, 
they're have been X number of stories and therefore the prejudice is so great as to necessitate a change 
of venue." I have no record in this case that suggest the extent to which those stories have penetrated 
the consciousness of the people in Multnomah County, the potential jury pool in Multnomah County, 
nor do I know whether potential jurors have an opinion of Mr. Gibson based on what they're read, 
based on other sources of information. 

Speaker 1: 

Whether they've heard of him, whether they have no idea who he is. The tenor and quantity of the 
publicity in the record in this case, which Mr. Bugle argued very well from, doesn't get there in 
demonstrating that there is such a deep level of enemies with respects to Mr. Gibson as to prevent him 
from getting a fair trial in this venue. The client exercised my discretion to change venue in this case and 
Mr. Gibson's motion for change of venue is denied. 

Sean Hughey: 

Your Honor, may that be clear that that's without prejudice if we are able- 

James Buchal: 

We would object to that, Your Honor. That's the purpose of having this hearing. [crosstalk 00:45:55] 

Speaker 1: 
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I hear the request. I head the objection. Look, I don't know how it can be ruled prejudice when I don't 
know that we have a venire and it may be, I mean, it is possible as the state of the universe that a venire 
would show up that it would be difficult to draw a jury from. 

Sean Hughey: 

The other thing, the state's position though is that we don't want to have this hearing docket for 
another hearing on Tuesday or Wednesday so another judge could rule. 

Speaker 1: 

I understood your point was, if the venire comes in and is of a particular character, you want to be able 
to renew this- 

Sean Hughey: 

I'd like to renew it then and I would also like to renew it if in fact, Your Honor believes that the surveyed 
evidence is important. We believe it would be quite easy to obtain evidence consistent with the political 
voting patterns that documents what we're saying. 

Speaker 1: 

I think we are who we are in terms of a pretrial motion. And so I'm going to deny the motion and going 
out and collecting new evidence is not going to be the basis to reconsider the motion or to consider a 
similar motion again. I certainly believe Mr. Gibson has the right, once a venire is called, to make an 
argument about the difficulty of finding impartial jurors. And so it is without prejudice to that extent 
that if the parties under the court learn that selecting a juror, a federal jury, will be particularly difficult. 
At that time, Mr. Gibson may renew his motion. Because I know Mr. Souede is on the clock, let's pick up 
next the state's motion for qualified protective order. Before I give them to you, I assume you are 
arguing because somebody or everybody on the other side opposes it. But I don't actually- 

James Buchal: 

I think only for a couple of modifications. And I'll invite the opposing parties to correct me if I'm wrong 
but I think the objections were only asked to two things. One, the form of the order. I think Mr. Gibson 
through council wanted that to specify exactly which records constitute individually identifiable health 
information. Happy to put the base numbers of the discovery into the order so I'll modify that. And then 
the other objection also, I think from Mr. Gibson was that it should be modified to clarify that prior 
dissemination of these medical records, which candidly is the reason for bringing this post order before 
the court, in no way constituted a violation- 

Speaker 1: 

No ex post facto violation. 

James Buchal: 

Right. I need to be clear, I'm not asking the court to- 

Speaker 1: 

[crosstalk 00:48:36] Okay. Let me check on the council. Mr. Gibson, are those two things correct? Are 
those two of Mr. Gibson's concerns? 
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Sean Hughey: 

Yeah. The second one perhaps needs a little refinement. One of the issues here, what happened to this 
car? And I believe that there are articles in the media where people have obtained those records and 
said, "She told the doctor, she didn't pass out." Maybe this x-ray showed something broken. This one 
showed it wasn't. So that is all out there. And at this point with the cat out of the bag, I don't understand 
why a protective order is even necessary and all I see him doing is crippling our ability to defend against 
this propaganda campaign and continue to repeat or [inaudible 00:49:16] about the events. 

Speaker 1: 

Okay. So we tried... Can you say you are being prejudice in this case? It's on the basis of your belief that 
Mr. Gibson should be able to speak publicly about those things that have already been reported? 

Sean Hughey: 

Yeah. 

Speaker 1: 

So that he can adequately defend himself in this case? 

Sean Hughey: 

Yeah. 

Speaker 1: 

Okay. And I'm sorry, [inaudible 00:49:38] are you satisfied on the question of if a particularly [crosstalk 
00:49:41]. 

Sean Hughey: 

Is helpful. 

Speaker 1: 

Okay. Any other objections from any other party? Okay. Mr. Buchal. 

James Buchal: 

I think, Your Honor, that that doesn't change the fact that this is confidential, protected health 
information of the victim in the case. I'm certainly not suggesting that somebody could be held in 
violation of the court's order for something to happen before the court entered New York. I think we all 
agree on that. But that, to me, doesn't render it meaningless or not worthwhile to ask the court for an 
order that some of this private health information can only be used in connection with the litigation and 
of course we reviewed the drafted protective order. It's generously written to allow for any unnecessary 
litigation preparation sharing with experts, council, et cetera. 

Sean Hughey: 

I believe that information is out there. I believe that we shouldn't be held liable if we are in the need to 
comment upon it based on some sort of action from [inaudible 00:50:54] prosecution because they are 
attempting to [inaudible 00:51:02] exactly what happened here. 
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James Buchal: 

So I want to make sure we're comparing apples to apples. I understand everyone's agreed there's 
information that's out there in the public information sphere that is available. This protective order, of 
course, only goes to the discovery, the permissible use of discovery in this case. Right? Mr. Hughey, tell 
me if I'm wrong, but I don't think it's the state's intent to say, "If something's been reported on, and 
then there's a document that is disclosed that overlaps in part or entirely with the information that's out 
there, this..." Well the protective order talks about the use of that document. Right? 

Sean Hughey: 

That's right. 

James Buchal: 

Right. 

Sean Hughey: 

Well, [crosstalk 00:51:58] information, right. I mean, just because it isn't the document itself- 

James Buchal: 

but if a defendant or anyone else is otherwise in possession of the same information from a different 
source- 

Sean Hughey: 

I don't think that is within the scope of the order that I'm asking. 

James Buchal: 

That's what I'm asking. Okay. Okay. 

Sean Hughey: 

[crosstalk 00:52:23] May well be a hospital record that came in over the transom that's the same one 
that's [inaudible 00:52:27] for trial but it's not- 

Speaker 1: 

It came from a non-state discovery source. 

Sean Hughey: 

I don't know where it came from, but I know that it's out there and it's on the internet and we shouldn't 
be gagging about it. 

James Buchal: 

Well, I think you should be, but the question is we can't prove that I came from you the first time around 
and so we're not attempting that and we want to say, don't release this stuff going forward. I'll make 
sure everyone is on the same page now. 

Sean Hughey: 
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Okay. 

Speaker 1: 

Mr. [inaudible 00:52:55] 

Jason Steen: 

My concern, or my client's concern is that some of the records or whatever indicated greater scope of 
injury than before in that there is a very real possibility or argument or whatever that some of the co-
council will be muffled in what we can- 

Speaker 1: 

In court? 

Jason Steen: 

Yes. 

Speaker 1: 

Okay. No, that's certainly not the scope of the order. That I understand. Yeah. 

Jason Steen: 

Okay because, I mean, I [inaudible 00:53:29] arguing [inaudible 00:53:30] and then we'll have some 
problems, perhaps, in bringing this in my case. 

Speaker 1: 

Okay. I mean to be sent your... Where I'm getting from Mr. Buchal is there's loopholes, or you 
misdirected two things sought to be broadcast outside this proceeding. I've understood your concern to 
be, to ensure that... 

Jason Steen: 

[inaudible 00:00:54:06]. 

Speaker 1: 

I understand. But sell it or not, you want to be able to talk about all of the things subject to this order in 
court during proceedings? 

Jason Steen: 

Yes. 

Speaker 1: 

Okay, and that is an absolute right that will not be impinged on by this order or any other. Of course, of 
course... 

Jason Steen: 

I've been denied... I cannot be precluded from using the evidence of the case in my case. Okay. 
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Speaker 1: 

Ms. [Clark 00:19:28], do you want to be heard from? 

Speaker 2: 

If I could, Your Honor. 

Speaker 1: 

Go ahead. And if you'd set them to the wall and get reasonably close to him, please. 

Speaker 2: 

Thank you Your Honor for allowing Ms. Clark to be heard in this matter. It is her ultimate personal health 
records that have been disclosed to various, we'll call them news organizations, for purposes of this. But 
also they've been discussed by individuals on Twitter, on social media and have been used to smear my 
the client and to prejudice this venire. For the concerns that Mr. Gibson has been prejudice on news 
reports, the victim has also been maligned similarly and we find the prosecutions proposed stipulate 
protective or adequate for the purposes of addressing the issues go forward. We understand that we 
cannot express facto. Apply this to that to any prior disclosures, however, we do find it awfully 
convenient that these records have been disclosed and we do not think, certainly my client did not 
disclose those records herself and we have suspicions as to how those records were disclosed, but we 
think this order is needed and fair now, but- 

Speaker 1: 

Okay, thank you council. 

Jason Steen: 

Mr. [inaudible 00:55:47] I'm still struggling a little bit with the notion to the extent that this proposed 
order covers matters disclosed in discovery, that's I think the outer limit of my authority. I don't... The 
state is not asking for sort of a general gag rule here, "The defendant shall not talk about particular 
topics," it's saying, "Defendant shall not use the information that is disclosed in discovery beyond the 
things listed in the order." Right? 

Speaker 1: 

Correct. 

Jason Steen: 

So what Mr. Buchal was saying to me, they judged my client should be able to talk about information 
he's received from another source. I think your response is to shrug and say, that's not contemplated by 
this work. That is outside of the scope of the order. 

Sean Hughey: 

Well, I think maybe there was a little confusion in that I believe what Mr. Buchal was saying is that the 
information that has been distributed or is publicly available is from the discovery in this case. It's Bates 
stamped. 

Jason Steen: 
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Oh, that's not what I... Okay. 

Sean Hughey: 

I think, well mean please correct me if I'm wrong, but- 

James Buchal: 

I don't know if it was or not. All I want to be sure of is that if these guys are out there putting out all 
these articles about [inaudible 00:56:59] knocked unconscious, all this stuff then I can say, "Go read so 
and so's article, you can see for yourself what actually happened without violating the order." 

Sean Hughey: 

Okay. Sure. And I think I agree that the court is probably without jurisdiction to, for a lawyer to direct 
somebody to a preexisting internet article. What this order does is if some journalist calls a attorney 
representing a party in this case and says, "Hey, I heard there's some medical records. Tell me what's 
going on with that. Can I have a copy of them for my story?" They're prevented by doing that by the 
court's order. 

Jason Steen: 

Not going to end up with an order. 

Speaker 1: 

Okay. I think we actually all agree about what the appropriate scope is, that it doesn't penetrate sort of 
the actual proceedings in this case, or what can be used in court or in the course of litigating this case. I 
think we agree it does not extend so far as to prevent other information from being talked about. What 
it's preventing is the use or disclosure of any identifiable, individual, or health information for any 
purpose, other than in connection with the above titled criminal investigation, with respect to the 
discovery produced to the defendants in this case. 

Jason Steen: 

Yeah. We just wanted to express our thoughts since information comes everywhere. 

Speaker 1: 

Right. 

Jason Steen: 

Just like any standard, civil protective order or non-disclosure is, it doesn't come from stuff that's 
preexisting. 

Sean Hughey: 

Maybe he and I should try to work that out- 

Speaker 1: 

I mean, control maybe. I mean, the state's going to have to revise it anyway to include the base 
numbers. I do not think we're actually having a disagreement. 
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James Buchal: 

I think you're right other than sort of what we agree, the court's jurisdiction is not needing to be 
explicitly stated in the order itself. 

Speaker 1: 

Right. Well, one of the parties can for instance come up with an agreement. To be clear, my intent is to 
grant the corporate protection order as amended with the Bates numbers, noting that the proper scope 
of the motion does not cover materials other than those disclosed in the discovery of this case and 
applies only on a forward going basis. No future use or disclosure. Mr. [inaudible 00:24:09], your 
position is that the order already does that. Fair enough. I'll just ask you to have a conversation with Mr. 
Buchal about it and the court can, or the state can submit a revised, proposed, qualified, protective 
order, noting any objection from Mr. Gibson or any other party. Okay? 

Speaker 1: 

All the words from me a whole lot at the beginning about motions to separate, I've seen some, I think 
but not all of them. Is every defendant urging a motion to separate this point? 

James Buchal: 

Partially. On behalf of Mr. Gibson, Your Honor, we are moving to sever from what we will refer to as the 
bridge group. But we are not moving to sever from Mr. [Schultz 00:01:00:09]. 

Speaker 1: 

Okay. And that's what I understood from the paper so thank you for the explanation. Mr. Steen- 

Jason Steen: 

Your Honor, on behalf of Mr. Kramer, we are not moving to sever from anyone. 

Speaker 1: 

Okay. I had that wrong so thank you. 

Jason Steen: 

And I want to say, go ahead from Mr. Kramer's benefit and so he might have an understanding, for the 
record, the reason I don't wish to sever from Mr. Gibson is the only chance we have at a Bruton 
objection to Mr. Gibson's alleged statements after the alleged act are, if we're in the same trial as Mr. 
Gibson and Mr. Gibson, who, I don't know whether he's going to elect to testify or decides not to testify, 
the only way we can keep that out is if, I think, we're in the same trial. 

Speaker 1: 

So it's for that strategic purpose. 

Jason Steen: 

That is correct. 

Speaker 1: 
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Okay. Thank you, Mr. Steen. 

Speaker 2: 

[inaudible 01:00:58] clarification from Mr. Steen? [crosstalk 01:01:04] Well for the record, my client 
wishes otherwise he apparently wants Mr. Gibson's statements to come in against him. I think I am 
within my discretion... Well, I'm not sure what to do. I mean there's not... I mean, that road runs one 
direction, right? That is to say, the fact... I think you're right initially, which is that if you wanted to be 
able to keep those statements out on the basis of Bruton, that only works if it's a joint trial. There may 
be other ways to keep it out. But that doesn't mean that those statements couldn't come in. I mean, Mr. 
[inaudible 01:01:57] doesn't have to urge every argument that he might potentially have. 

Jason Steen: 

That's right. But on his behalf, I'm urging for him. 

Speaker 1: 

Okay. So all those are issues that are not even right, right now, I don't think. The question was one of 
severance and my understanding is at this time, Mr. Kramer doesn't wish to urge any severance, 
correct? 

Jason Steen: 

He does wish to... He wishes to sever. 

Speaker 1: 

Okay. And you have some concerns about that- 

Sean Hughey: 

No I have some evidentiary concerns about that. 

Speaker 1: 

Okay. I get where we are. Mr. [inaudible 01:02:31]? 

Speaker 2: 

My clarifying question for Mr. Steen was just in regards so I can help your proceeding forward. On 
December 31st he filed a motion, he denied the urge and for separate openings and closings. So the 
state believed that the separate opening and closing request would be appropriate for either closer to 
trial by the trial judge, and of course at the site of those sorts of trial, very process issues. 

Speaker 1: 

Right. 

Speaker 2: 

And I just want to be trying to say, these positions are unrest. 

Speaker 1: 

Exhibit 14, pg. 26 of 84



That's correct. 

Speaker 2: 

But as far as discovering on second thought, I would withdraw my request to, or excuse me, to deny 
your joinder because that... And that should have been resolved. Right? [crosstalk 01:03:17] 

Sean Hughey: 

His case had been joined with the others [inaudible 01:03:20] where we are going, because the motion 
to deny joinder, it's [inaudible 01:03:22] motion that suffers. 

Speaker 1: 

Right. But, okay. And so what I understand is the motion was necessarily denied when at some point the 
judge, not me, ordered Mr. Kramer's cases differently. [inaudible 01:03:33] now is whether Mr. Kramer 
wants to bring in new motion to separate, which is perfectly viable. No such motion is pending now. This 
doesn't mean it can't be filed and it sounds like maybe Mr. Kramer and Mr. [inaudible 01:03:47] to do 
decide whether they want to bring such a motion. 

Sean Hughey: 

The reason Steen's asking was because Mr. Kramer's case was joined with the others in September of 
2019, but the motion denied joined to his spouse in December. So it actually was afterwards. That's why 
I was confused [crosstalk 01:04:04] 

Speaker 1: 

So that motion should be deemed a motion? 

Sean Hughey: 

Yes. 

Speaker 1: 

Okay. 

Sean Hughey: 

And then the question is whether you're going to continue to urge that motion. We don't have to decide 
that right this second. Mr. Kramer, if he decides he wants to urge it, I'll give him a chance to do that. But 
I understand where we are. Is there any other party seeking to separate? Mr. [inaudible 01:04:28] speak 
first. 

Jason Steen: 

Well mine is rather sensitive, but yes. 

Speaker 1: 

Okay. So [crosstalk 01:04:40]. 

Speaker 2: 
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agree that [inaudible 01:04:41] because I'm in a position that he was more than moved from this delay. 

Speaker 1: 

Okay. So Mr. [inaudible 01:04:52] is ruling severance and Ms. Hoffman? 

Aubrey Hoffman: 

Your honor, we're joining Mr. Gibson's motion for severance. 

Speaker 1: 

Okay. And I'm sorry, that's Mr.? 

Sean Hughey: 

Schultz. 

Speaker 1: 

Schultz. Okay. So Mr. Gibson would consider some, but not all the other parties? 

Sean Hughey: 

Yes sir. 

Speaker 1: 

And Mr. Kramer who will circle back with Mr. Lewis looking to get himself a separate case away from all 
the other defendants and Mr. Schultz seeking to do the same. 

Sean Hughey: 

No, Your Honor, Mr. Schultz is seeking to have a limited severance. So my understanding is that we're 
seeking to separate from the bridge group. 

Speaker 1: 

Okay. 

Sean Hughey: 

Just so the record's clear- 

Speaker 1: 

So Mr. Gibson [crosstalk 01:05:40] excuse me for a second. So Mr. Gibson and Mr. Schultz's motions are 
mirrors? 

Aubrey Hoffman: 

Correct. 

Speaker 1: 
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Both Mr. Gibson and Mr. Schultz are not looking to sever from each other, but are looking to sever from 
everybody else. 

Aubrey Hoffman: 

That's correct. 

Speaker 1: 

Okay. Thank you for the explanation. 

James Buchal: 

[inaudible 01:05:59] that bridge group. The parties are referring to Mr. Kramer and Mr. Lewis and 
they're talking about the bridge group being Mr. Schultz and Mr. Gibson, just so there's no confusion. 

Speaker 1: 

And I think Mr. Gibson's papers actually made that [crosstalk 01:06:15] Okay. 

Speaker 1: 

Well, let's do those now. And we'll [inaudible 01:06:30] to Mr. Gibson and Mr. [Muir 01:06:32] after 
that. 

Speaker 1: 

So both Mr. Gibson and Mr. Schultz were seeking to sever from Mr.'s Kramer and Lewis and I'm happy to 
hear arguments in favor of Lewis' defendant. Go ahead. 

Speaker 3: 

Before I started talking about severance, we filed a companion motion for the state to produce 
statements and obviously since we're all here, we should go forward with the motion to sever. However, 
without the state having produced all the statements that they've planned to introduce in trial, we have 
a little bit of a factor or vacuum, just a little bit, that may impact your ruling. So we do want the state, 
regardless of what the ruling is on severance, to be ordered to provide the statements. We break this 
case into two groups, Your Honor, and we understand that joinder is just like in Washington, it's pretty 
easy to join. Same facts in the university, generally speaking, it's the same deity, it's the same general 
part of town. It does culminate in the same event, but the issue is that you have a group of people and 
there were of them who were originally charged. There were originally six total defendants. 

Speaker 3: 

Four of them are this group that's on the bridge. And I don't think Your Honor's seen the video, but you 
have extensive video footage in this case of those four on the bridge. Mr. Gibson and Mr. Schultz are not 
there at all. And we're talking over an hour of footage. The footage is pretty prejudicial to Mr. Gibson for 
a couple of reasons. One is the people who are there... So you have people in Proud Boy uniforms. They 
have nothing to do with this case. They don't show up at the [inaudible 01:08:13] riot, but it puts this 
whole group in association with a different group Mr. Gibson and Mr. Schultz had no affiliation or 
association with, and those Proud Boys in their uniforms, the white or the black- 

Speaker 1: 
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These are folks who are not going to show up in later evidence relating to the alleged right itself. 

Speaker 3: 

Correct. So they're on one of the bridges here in downtown, the one by, I think... It's not Providence 
park, [Betson 01:08:41] High School. They're all on an overpass flying flags, Proud Boy uniforms in full 
display. These people have nothing to do with this case, but that is in the evidence that the states surely 
wants to present, because it shows the other four, the group, and them talking about what their plans 
are going to be later on. 

Speaker 1: 

This is earlier on the same day? 

Speaker 3: 

Yes. And it is on May 1st and they're there protesting because apparently that's some kind of a holiday 
that has to do with communism is my understanding. I don't really know too much about it, but they're 
protesting workers' rights or something like that. And they're having conversations about that and then 
you have the four people, they leave that group, but their conversation started in that group. 

Speaker 3: 

And then they walked beside a riot. And so that is when we get into the Bruton issue that I'm sure that 
the court has looked at. And the issue is we have statements being attributed to Mr. Gibson by 
members of the bridge group that established, or if I was a prosecutor and I used to be a prosecutor, if I 
was the prosecutor in this case, I'd love to have those statements come in because they want to argue a 
common plan and a common scheme and that this was some big military style, paramilitary 
orchestrated event, where they were going to come in from two groups. And the phrase was quote- 

PART 2 OF 5 ENDS [01:10:04] 

Angus Lee: 

... From two groups. And the phrase was, quote, "Joey said the he'd be the second wave," end quote. 
Usually when people talk about first wave, second wave, they're talking about beach invasions and that 
sort of thing. And it's an unmistakably paramilitary, military term. Which fits the bridge group is people 
wearing helmets. They have weapons. They're talking about fights that are going to take place, they're 
talking about where they can stand in relation to the wind so that the pepper spray doesn't go against 
them when they start pepper spraying people. 

Angus Lee: 

All this has nothing to do with Mr. Gibson, and it has nothing to do with Mr. Schultz. And what you see 
in the video is that you have all these videos of the bridge group revving themselves up, getting ready 
for action. And then they approach site of riot. 

Angus Lee: 

And then as they get to site of riot, you see Mr. Gibson and Mr. Schultz, they're not wearing battle 
fatigues, they're not wearing helmets, they don't have any weapons. Mr. Gibson is wearing a T-shirt, 
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jeans, and he's carrying a cellphone. Because he thinks what he's going to do is legal, and he's going to 
just video and document what he's going to do as he always does. 

Angus Lee: 

So he's not part of this group, but we run into this huge [Bruton 01:11:18] issue when statements by 
them are going to be attributed to him, and he cannot cross-examine them. 

Judge Souede: 

Thank you very much, that is enormously helpful to understand the context. Let me ask you a technical 
question about Bruton. Which isn't it so that every court that has looked at this question has found that 
to qualify as a Bruton-problematic statement, that the co-dependent statement has to be testimonial in 
nature? And to the extent that what you're describing are not things that on their face at least appear to 
be testimonial, doesn't that end the Bruton inquiry? 

Angus Lee: 

Well I would say that it is testimonial. And I would say that the state has the burden to establish that it's 
not a testimonial statement. 

Judge Souede: 

Okay. 

Angus Lee: 

So that's their burden to establish. And I would say that it is testimonial, because the whole issue here is 
going to come to mindset. This case they've charged the crime that goes to intent and reckless behavior. 
Reckless disregard for what's going to happen there. And when you have this whole group of people 
saying they're going to do all these things, and then Joey's going to be the second wave, he's saying he's 
going to come in and do the same thing, that's testimonial. That's why they want that introduced. 

Angus Lee: 

Because it's going to be used for the specific purpose of establishing that he went there intentionally to 
cause a riot. So it's the most critical statement in the case, frankly. And it comes from somebody that we 
don't have a right to cross-examine. So it is testimonial, it's their burden to prove otherwise. 

Angus Lee: 

And in addition, going past the Bruton issue, there's just so much prejudice in this case. And I point out, 
it's important to keep in mind that the case against Mr. Kramer was brought exclusively and individually 
long before the case against everybody else. 

Judge Souede: 

Which was a matter of when they were ... 

Angus Lee: 

When they were charged. 

Judge Souede: 
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Okay. 

Angus Lee: 

And the reason for that is because you have this case here that stands alone in comparison to Mr. 
Gibson and Mr. Schultz, and it's a shocking case. It really is a shocking case if you watch the video. You're 
going to go like that when you see what happens. 

Angus Lee: 

And it's so shocking that it's going to be impossible almost for people to divorce the individual 
defendants from each other. Which in the First Amendment context, in the context of a protest, is so 
highly critical. And it's not so much that there was an assault committed by one person, that's not my 
point. 

Angus Lee: 

My point is that when they are proving their case against Ian Kramer, they're going to go to his motive 
and his prior statements, and they're going to go to things he's posted publicly on social media that are 
there in stone. They're digital stone, they can't be undone. Things like, quote, "Curve Antifa," end quote. 
Or other graphic and violent images that we put into our brief. And quote, "Antifa so sleepy, he took a 
nap during riot," end quote. 

Angus Lee: 

And the things that he said that are going to be used against him are going to be so prejudicial against 
every defendant, but particularly our two defendants, who showed up to a protest. I don't think you can 
give an instruction strong enough to tell any jury, "Don't hold against Mr. Gibson and Mr. Schultz the 
fact that the guy that came as a second wave for this guy ..." 

Angus Lee: 

If the jury hears Joey Gibson is the second wave for the guy who said, "Kill enemy NPC." Oh man, guilt by 
association, done. We don't think he can have a fair trial with Mr. Kramer. We'd ask you to [inaudible 
01:15:11]. Thank you. 

Judge Souede: 

Okay. And then forgive me, to the extent that the motion is also directed with respect to Mr. Lewis. 

Angus Lee: 

So Mr. Lewis's issue is similar but not as extreme. The issue with Mr. Lewis is still the Bruton issue. 
Because he's the one that says Joey's going to be- 

Judge Souede: 

Okay, that's what I thought. 

Angus Lee: 

And he's part of the bridge crowd. But we don't have the other prejudice issues we have with Mr. 
Kramer. 
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Judge Souede: 

Okay. I appreciate the distinction, and for confirming what I thought you were telling me. 

Angus Lee: 

Thank you, your honor. 

Judge Souede: 

Thank you, Mr. Lee. Miss Aubrey? 

Aubrey Hoffman: 

I have nothing further to add. 

Judge Souede: 

Okay. Joining in all of that? 

Aubrey Hoffman: 

Absolutely. 

Judge Souede: 

Thank you. [inaudible 01:15:48] 

Sean Hughey: 

Yeah. If I could, your honor, I'd like to just maybe address Bruton, the first question about testimonial 
versus non-testimonial [inaudible 01:15:56] with the court's permission I will excuse myself for a 
hearing. 

Judge Souede: 

Fair enough. Do you agree that in order for it to fall under Bruton, the statement at issue must be 
testimonial? 

Sean Hughey: 

Yes. 

Judge Souede: 

Okay. 

Sean Hughey: 

Because that's the heart of what Bruton is saying, that there's a potential confrontation [inaudible 
01:16:12] violation. 

Judge Souede: 

I think I'm right that every court that's looked at it has come to the same conclusion. Although some 
only recently, I think the Ninth Circuit didn't get there till 2018. 

Exhibit 14, pg. 33 of 84



Sean Hughey: 

Yeah. I maybe have surveyed that so widely myself, but I do agree. The best Oregon case, to my 
knowledge, the interprets and expands a little bit testimonial versus non-testimonial hearsay as first 
discussing Crawford v. Washington is State v. Catalina. It's 208 [inaudible 01:16:44] 575. It's a 2006 case. 

Sean Hughey: 

In that case the Court of Appeals wrote, analyzing Crawford and what is really testimonial, it said, "In 
Crawford the court did not purport to offer a precise definition of testimonial statements, however it did 
give some examples." And then it talks about an accuser who makes a formal statement to government 
officers, bears testimony in the sense the person who makes a casual remark to an acquaintance does 
not. The constitutional text, like the history underlying the Common Law right of confrontation thus 
reflects an especially acute concern with this specific type of out-of-court statement. We're talking 
about ex parte in-court testimony or its functional equivalent, materials such as affidavits, custodial 
examinations, prior testimony, things like that. 

Judge Souede: 

They say made to a law enforcement officer in the course of investigation? 

Sean Hughey: 

Absolutely. But that's not what these statements are. These are essentially the participants in this 
incident telling one another, as they talk amongst themselves, almost in real time. I agree with Mr. Lee 
that this is kind of before the main incident happens, but only by minutes. And it's not like an accounting 
of what happened in the past to a law enforcement officer or even an acquaintance. It's really outbursts 
to one another that are recorded in real time. 

Sean Hughey: 

So I don't think there is a convocation clause issue raised by Bruton that weighs on the court's question 
of severance. 

Judge Souede: 

Okay, what do we do? And if you need to go [crosstalk 01:18:17]. Mr. Kalbaugh, I'd like very much to 
hear from the state about what to do with Mr. Lee's larger argument. Which is that, Bruton or not 
Bruton, the other circumstances that are going to necessarily come into this case, so long as it involves 
Mr. Kramer and/or Mr. Lewis, are so prejudicial ... 

Judge Souede: 

When I'm reading this sort of a 403 analysis, that this would be kept out in a severed case. Bruton issue 
aside? 

Brad Kalbaugh: 

Your honor, I think I can take it from here now that Mr. Hughey has addressed those issues. 

Brad Kalbaugh: 

Frankly, Mr. Gibson, of all the defendants here, is probably in the worst position to argue that everyone 
else is going to prejudice him. Mr. Gibson is essentially the ringleader of this entire riot, who's 
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livestreaming himself, and taunting the folks who are the Antifa crowd sitting there with their masks at 
the site of riot location. 

Brad Kalbaugh: 

The state's position is that the evidence shows this clearly. As far as moving to sever based on his 
concerns of a 403 balancing test- 

Judge Souede: 

That was my [crosstalk 01:19:32]. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

But what I understood the argument to be is essentially look, this stuff on the bridge is a problem. It's 
probably coming, in Mr. Kramer and Mr. Lewis's case, there's no reason to come in if it was Mr. Gibson 
standing alone, and I understand Mr. Schultz has taken the same position. 

Brad Kalbaugh: 

It might come in if Mr. Gibson was standing alone, I'm not sure if we're at that position yet. There is a 
number of video [inaudible 01:19:58] that we would have to have hearings to say, okay, whenever you 
have video, and there's significant video from different angles that capture different audio, there's going 
to have to be a decision as to which exhibits are able to be presented to the jury, or the finder of facts, 
and whether there need to be redactions made, in so much as muting of anything else. 

Judge Souede: 

Sure. 

Brad Kalbaugh: 

That said, the bulk of the video and audio is Mr. Gibson speaking. There is a very small portion that 
occurs before Mr. Gibson or Mr. Schultz is there involved in any of the video, they appear to be having 
had some sort of communication. 

Brad Kalbaugh: 

The state's position is, if that evidence comes in a trial, with all the defendants joined together, if there 
is some concern, the state's position is it would be best addressed via a limiting instruction with the jury. 
Because there's going to be four defendants on trial. At least the state is asking that it remain that way. 
And the jury is going to have to understand that they have to look at the facts and look at the law, and 
apply it to defendant one, defendant three, defendant four. 

Brad Kalbaugh: 

And that's going to have to be on the parties to make sure that the jurors have the instructions they 
need on the law to do that. Whether it's one trial or four, the same stuff is going to have to happen. 

Judge Souede: 
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I understand the macro point, but there's something internal to that that is at least worth pausing and 
considering. Which is, it is one thing to tell a jury that certain evidence should only be received for a 
certain purpose, which is sort of the most classic version of a limiting order. 

Judge Souede: 

It's another thing to tell the jury, even in the absence of a strict Bruton problem, that evidence is to be 
considered only as against a single party, or against three out of four parties. Members of the jury, look 
at this video, weigh forever whatever you think it's worth. But definitely don't do that with respect to 
Mr. Gibson. Or definitely don't do that with respect to Mr. Schultz. That is a different circumstance, 
right? 

Brad Kalbaugh: 

And there is a certainly a line between what a jury should be instructed on as far as the law, and what 
parties should be left to argue as part of the weight. 

Judge Souede: 

I don't disagree, but I guess my question is, if we get to the point of that instruction, then where we are 
is, and I understand that this is a risk in every multi-defendant case, but if the court is in the position of 
telling a jury to not consider particular evidence ... Something going on? 

Aubrey Hoffman: 

Oh, I couldn't figure out how to use the [crosstalk 01:22:39]. 

Judge Souede: 

Okay. [inaudible 01:22:40] Miss Hoffman. 

Brad Kalbaugh: 

[inaudible 01:22:42] 

Judge Souede: 

It's okay. My point, Mr. Kalbaugh, is if there's a body of evidence that would not be coming in to a case 
against Mr. Gibson or Mr. Schultz, if they were being tried alone, or only with the two of them, isn't that 
reason to consider severing? 

Brad Kalbaugh: 

Your honor, I understand how defense counsel theorized it. The state disagrees with the 
characterization that this is the most important statement in the case, so on and so forth. The bulk of 
the state's case, or the meat of the state's case, is the video in which all four currently joined co-
defendants are present. And there's lots of chatter, and people are calling this group a fascist, and that 
group is calling this fascist, and everyone's calling each other Nazis. 

Brad Kalbaugh: 

But the state's position is that when that's going on, that's the meat of the case. There is some marginal 
value to statements that occur off camera. But the state does not intend to bore the jurors to death by 
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playing five or six hours of video. The state is going to make sure that the jury is presented with the 
evidence, they hear it. The defense can play whatever they want. 

Brad Kalbaugh: 

But we are also going to try our best to focus on where the crime of riot occurred. And there is a 
cost/benefit analysis to be done when playing the video from beforehand, that might have a couple of 
little tiny nuggets. I understand that Mr. Gibson's attorneys are placing a high value on those. The state 
doesn't play the same value. 

Brad Kalbaugh: 

There are statements, though, that are made by co-defendants. A couple that are statements made by 
Mr. Kramer, there are statements made by Mr. Lewis that are captured on video footage, that these 
issues may come up. But the state's position is they are not so consequential and so momentous that it 
requires severance. It may put the state in jeopardy of a motion to exclude evidence, because all four 
cases are joined, just as could happen if there were a Bruton issue. And may put the state in a position 
to ask the court for a limiting instruction instead. 

Brad Kalbaugh: 

But to require an entirely separate trial over something that the state views as fairly minor, I don't think 
we're there. Have I answered your honor's question? 

Judge Souede: 

You have, thank you. Did anybody want to address that? Go ahead. 

Sean Hughey: 

Two points briefly, your honor. As I said, one of my concerns is that they're going to attempt to use non-
admissible evidence against my client to portray him as the ringleader for them, in that he's going to be 
the second wave. 

Sean Hughey: 

What I heard in their oral argument right now is that Mr. Gibson is the ringleader for this group that he 
wasn't a part of. They showed up at the same location. A lot of people show up at different events. So 
it's very, very prejudiced. Thank you. 

Brad Kalbaugh: 

If I can clarify. The ringleader, the group for which he is a ringleader is a different one in front of the site 
of riot, where he very much is. As far as whether he's in charge of what's happening on the bridge, I 
can't prove that he is, and frankly I don't care. It's not material to my case. Some of it may be marginally 
helpful, it's relevant. But if that evidence never gets in front of the jury, that decision is made closer to 
trial, I believe that I still have a very strong case to present to the jury as far as Mr. Gibson and all the 
other defendants. 

Judge Souede: 

One moment please. Mr. Doyle. 
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Kevin Doyle: 

Yes, your honor. It's my position, Mr. Lewis's position, that he would sever them out. 

Judge Souede: 

Mr. Steen, we're working on it. Good. 

Kevin Doyle: 

Sever them out a part of this. In that he was filming, and was not trying to incite violence, not trying to 
be involved, but was just trying to make a record [inaudible 01:26:28]. 

Judge Souede: 

Mr. Doyle, what are you arguing in favor right now? Is that to sever your client? 

Kevin Doyle: 

Yes. 

Judge Souede: 

We're going to do that in a minute. [crosstalk 01:26:37] I'll come back to you. That's okay, I want to 
address the pending motions that have been argued, and then I promise we'll give you a shot. Miss 
Hoffman. 

Aubrey Hoffman: 

Your honor, the state's position that what is important and what is not important is really irrelevant as 
to the purpose of the motion to sever. 

Judge Souede: 

I agree. 

Aubrey Hoffman: 

Then I say nothing else. 

Judge Souede: 

Okay. If the point you're driving to is the question is, is there a risk that evidence would come in one trial 
that would not come into another trial, if the point you're driving to is that's the important issue, then 
I'm with you. If you're driving to a different point, please make it. 

Aubrey Hoffman: 

No. Thank you. 

Judge Souede: 

Okay. So with respect to the Bruton issue, as described, and I'm happy to accept counsel's 
representation of that, what has been described to me I think would not qualify as testimonial under 
Crawford and Davis. And that therefore I don't see a Bruton issue that would mandate severance in this 
case. 
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Judge Souede: 

The other issue is trickier, because of course I haven't seen the evidence, I don't have a record of that. 
But of course it is likely that in a multiple-defendant case, that to the extent evidence is sought to be 
excluded under 403, that the relative probative value as to one defendant may vary from defendant to 
defendant, and the relative prejudicial value, or the risk of undue prejudice to a particular defendant, 
may vary from defendant to defendant. 

Judge Souede: 

In the absence of actually an evidentiary hearing where those motions are argued and resolved, I don't 
have a case to order severance at this time. There may come a point where those evidentiary motions 
are ripe, and whether it's me or some other judge, and/or the trial judge, is going to need to determine 
whether something is or is not admissible as to one or more defendants. 

Judge Souede: 

If the result of those motions are, for example, all of this is admissible as to all of the defendants, then 
there's probably no greater need to sever then than there would be now. But if the rulings are, it is 
admissible as to several of the defendants, but not admissible as to others, then the question is going to 
be whether the appropriate thing to do is to keep these trials together and give a limiting instruction. 

Judge Souede: 

Or at that time put the state to the question of whether the state would rather try this case multiple 
times with the severance, or is willing to not introduce that evidence. That's going to take an actual 
hearing with actual argument and actual presentation of what the evidence will be. 

Judge Souede: 

And so I am in no way denying the motion due to the prejudice that would prevent that argument from 
being heard, once we know what the focus of that evidence is. But at this time the motion to sever, with 
respect to Mr. Schultz and Mr. Gibson, those motions are denied. 

Judge Souede: 

I do not like punting, I would rather give you a firm, forever answer. But I don't think I can do that, 
because I haven't seen the actual evidence that we're talking about, and so I don't know how the 
weighing of the evidence under 403 will go. 

Judge Souede: 

[inaudible 01:29:49] Yeah. And in fact I was going to ask, if we can go off the record just for a moment, 
and if I could ask Mr. Steen to step forward on a different, unrelated ... There's another judge who 
would like to get ahold of Mr. Steen, I just need to pause to figure out ... 

Judge Souede: 

[crosstalk 01:30:03] 

Angus Lee: 

Any statements that they're going to introduce? 
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Judge Souede: 

Okay, we're back on the record. All counsel are present, as is Mr. Kramer. Mr. Doyle, I think I promised 
that you could be heard next. 

Kevin Doyle: 

With my late arrival to the case, [inaudible 01:30:23], it just seems like that we are of a totally different 
nature, that [inaudible 01:30:27] anything. So, because of the different nature, because he is in a much 
less ... I'm trying to say this better than I'm going to. But a much less inflammatory position, he was not 
trying to be in the melee, he was trying to get outside, he wasn't dressed in any sort of way, he didn't 
have on any ... He was trying to stay out of it. And that's our position. 

Judge Souede: 

Okay. And on that basis you are arguing for severance? 

Kevin Doyle: 

I am, your honor. 

Judge Souede: 

Thank you, Mr. Doyle. Mr. Kalbaugh. 

Brad Kalbaugh: 

Pardon me, your honor, I was multitasking there. And the question from court was as to ... 

Judge Souede: 

Why Mr. Lewis should not be severed from this case. 

Brad Kalbaugh: 

Mr. Lewis should not be severed from this case ... And a point of clarification? 

Judge Souede: 

Sure. 

Brad Kalbaugh: 

Is Mr. Lewis Mr. Lewis's attorney, or is Mr. Doyle now Mr. Lewis's attorney? Just so I know if I'm talking 
to a legal advisor or not. Because it was getting confusing. 

Mr. Lewis: 

I would like him to represent me. 

Brad Kalbaugh: 

State does note position, but that's between your honor and Mr. Lewis, I guess. I don't know. I just 
realized- 

Judge Souede: 
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So to the extent Mr. Doyle ... So we can deal with the larger issue in a little while. To the extent right 
now that at the very least Mr. Lewis would like Mr. Doyle to urge this motion, I'm perfectly willing to do 
that, and we can deal with the larger issue going forward. 

Brad Kalbaugh: 

For the same reasons argued earlier, the state would ask that Mr. Lewis's case remain joined to the 
others. 

Judge Souede: 

Okay. And let me drill down a little bit on that. Mr. Doyle's point is that, at least with respect ... His 
position is that with respect to the alleged riot, that Mr. Lewis was just in a very different posture than 
the other defendants. That essentially he was dressed differently, and was at some remove from the 
actual thing that was happening. Mr. Doyle, have I correctly captured your argument? 

Kevin Doyle: 

Yes. 

Brad Kalbaugh: 

If by dressed differently, that means he was wearing what could be described as body armor or a 
helmet, I guess I would agree. I would agree with Mr. Lee's characterization that Mr. Gibson was not 
wearing a helmet or body armor or anything of that sort. 

Brad Kalbaugh: 

But as far as his role in the crime of riot, 166.015, when we have five or more people, and these people 
are engaging in tumultuous in violent conduct, thereby intentionally or recklessly creating a grave risk of 
public harm, the state's position is that there's no requirement that all five, six, seven, or maybe only 
person could be prosecuted, but the evidence could show that there were more than five people there, 
there's no requirement that everyone has the exact same level of engagement, and [crosstalk 01:33:09] 
case law that suggests otherwise. 

Judge Souede: 

And your position is, so long as the grand jury returned an indictment that Mr. Lewis himself engaged in 
tumultuous and violent conduct, and thereby intentionally and recklessly caused a great risk of causing 
public alarm, that that is sufficient. 

Brad Kalbaugh: 

That's correct. And that is what happened here. 

Judge Souede: 

Okay, thank you. Mr. Doyle. 

Kevin Doyle: 

The position is that he was not engaged in that conduct, but was a mere observer. And by prosecuting 
these cases together, he will be painted with a brush that he does not deserve, and that will be 
prejudicial to him. 
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Judge Souede: 

Thank you. In this case the grand jury has alleged that Mr. Lewis was actually engaged in misconduct. 
What the facts are, what t evidence is, I do not know, and I don't purport to way in on either way. 

Judge Souede: 

But in this case Mr. Lewis has been indicted on the crime of riot, with the particular allegation that he 
unlawfully and knowingly, while participating with five or more other persons, engaged in tumultuous 
and violent conduct. And then he thereby intentionally and recklessly created a grave risk of causing 
public alarm. 

Judge Souede: 

To the extent that that is of the same nature as all of the other defendants charged with riot, even if Mr. 
Lewis believed in [inaudible 01:34:22] ... 

Judge Souede: 

... The sort of ordinary, other people did other things that were worse, is not a basis for prejudice. And 
so Mr. Lewis's motion to sever is likewise denied. Mr. Doyle help me ... I'm sorry, did you want to be 
heard again? 

Kevin Doyle: 

Yeah. [inaudible 01:35:09] the fact that my argument was that it was just a totally different [inaudible 
01:35:12]. But I think that's maybe an argument that we have to make at trial. 

Judge Souede: 

Okay. And that is my point. Is that I think what is being urged is a factual defense, as opposed to a 
grounds for severance. Mr. Doyle, since you're on your feet, I understand that perhaps the posture 
between you and Mr. Lewis is changing, and that going forward he may well want to be represented by 
you, rather than just have a legal advisor. 

Judge Souede: 

Is that something that we can deal with at some later point? Should we deal with it now? What's your 
view? 

Kevin Doyle: 

I request that it be looked at now, because I think ... Real quick. 

Judge Souede: 

Okay. And would it be on a retained basis, or is Mr. Lewis seeking an appointment? 

Kevin Doyle: 

I was appointed as his legal advisor. 

Judge Souede: 

Okay. 
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Kevin Doyle: 

And he is seeking that I be appointed as his attorney. 

Judge Souede: 

Okay. Mr. Lewis, good afternoon. 

Brad Kalbaugh: 

If it helps for your honor, I can also let the court know that previously Mr. Lewis was found to be eligible 
for court-appointed counsel. His previous attorney, there was an issue as to whether that attorney 
wanted to withdraw, but then Mr. Lewis decided to go pro se, and now some time has elapsed. 

Judge Souede: 

Okay. Thank you, Mr. Kalbaugh. Mr. Lewis, good afternoon. 

Mr. Lewis: 

Good afternoon. 

Judge Souede: 

Did you understand what Mr. Doyle is telling me you want to do? 

Mr. Lewis: 

Yes. I want to be represented, yes. 

Judge Souede: 

You would? Okay. You filed an affidavit of financial eligibility in August of 2019. I'm not going to walk 
through you line by line, I'm certainly not going to read it out in a public proceeding. What I'm 
wondering is, is your financial circumstance changed in any significant way since that was filed? 

Mr. Lewis: 

It has not. 

Judge Souede: 

It still more or less captures where you're at? 

Mr. Lewis: 

Yes it does. 

Judge Souede: 

Okay. I find Mr. Lewis, that you are indigent for purposes of this trial, that you're entitled to an 
appointed attorney. And I will, as you request, appoint Mr. Doyle in this case. And I'll ask the clerk to 
prepare an order of appointment for that. Which we'll get you that order by the end of the day. Okay? 

Mr. Lewis: 
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Thank you. 

Judge Souede: 

And Mr. Kalbaugh, I didn't ask if you wanted to be heard, but you did not appear to. 

Brad Kalbaugh: 

No. 

Judge Souede: 

Okay. So Mr. Lewis, you're now being represented in this case by Mr. Doyle. 

Mr. Lewis: 

[inaudible 01:37:05] Thank you. 

Judge Souede: 

Thank you. This resolves all of the motions to sever, with the exception potentially of Mr. Kramer's 
motion. Mr. Steen, I don't know if you and Mr. Kramer are in a place right now where you want to urge 
that motion. For instance you don't, I don't think you're waiving anything by not arguing it now. 

Jason Steen: 

Thank you. 

Judge Souede: 

But is there a motion you want to press at this time? 

Jason Steen: 

No. We're just not joining Mr. Lee and Mr. Buchal's motion to sever from us, at this time. 

Judge Souede: 

Okay. 

Jason Steen: 

And I would just like to say quickly for the record, that our argument is partially going to be that 
everything that happened in this case is testimonial, because everyone knows that they're playing for 
the cameras. And the particular statement that I was concerned about that happened after the alleged 
event from Mr. Gibson, was arguably a self-serving statement for Mr. Gibson that was evidentiary bad 
statement for my client. 

Judge Souede: 

Okay. 

Jason Steen: 

And so I think that was ... A police officer might as well have been standing there. 
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Judge Souede: 

Okay. But I understand you're not making that argument now. You're sort of highlighting that. 

Jason Steen: 

Right, I want my client to think about it. 

Judge Souede: 

So Mr. Kramer has a pending motion to deny joinder. I think that's better read as a motion to sever. You 
don't have to file a new motion, I think it can be a motion to sever. That motion is on file, but I 
understand you're not asking that it be addressed at this time. 

Jason Steen: 

Yes, that's correct. 

Judge Souede: 

Okay, so I'm going to take no action on that motion, it remains pending, and Mr. Kramer can urge the 
court to grant it, or can withdraw it at some later date. 

Jason Steen: 

Thank you. 

Judge Souede: 

Okay. 

Angus Lee: 

Are you going to talk about evidentiary? 

Brad Kalbaugh: 

Before we move on to the next point of business, Ron, I did want to put on the record that I had talked 
with Mr. Lee and Mr. Buchal, and to Miss Hoffman, just while we were off the record, about fact-finding. 
And the state volunteered to produce an exhibit list, or proposed exhibit list. I don't know if any 
defendants intend to offer any exhibits. 

Brad Kalbaugh: 

So that at least we can narrow down what video we're talking about, which obviously will then narrow 
down which statements on which video we're talking about, so that we can go from there. So that 
instead of talking about all the video in the case, we limit it down significantly to the video that any 
party intends to offer at trial, so that we don't find ourselves morning of trial trying to do redactions and 
such. 

Judge Souede: 

That sounds helpful. Mr. Lee, you're on your feet. 

Angus Lee: 
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Yeah. I'll agree with that, your honor. I would just point out we had the parallel motion to have them 
produce statements to the court, and that's under LRS 136-060. And what that says is that if there's a 
motion to sever ... Does the court need to cite again? 

Judge Souede: 

No, I just need faster fingers, sorry. 

Angus Lee: 

Okay. If there's a motion to sever, then basically the court can order the prosecution to produce for in 
camera viewing all the statements that they're going to introduce. One of the ways that I would just say 
that the court could have this done is to ask them to make a transcript of any videos that they're going 
to introduce. Court and everybody can review that much faster, and then we can have a series of 
transcripts to review that parallel the exhibits. We can have a quick evidentiary hearing that way. 

Judge Souede: 

That may be a good idea, it may make the hearing faster. It may not make the actual resolution faster, 
given my experience with transcripts. Mr. Kalbaugh, is the state going to resist the motion under 136-
060? 

Brad Kalbaugh: 

No your honor. I essentially volunteered to do that. I would ask not to require me to do transcripts just 
yet. Because I work for a government agency, that requires money, I would have to get permission to do 
money. Sometimes that permission is not given, then I have to come back to your honor with another 
hearing. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

If I may at least start by making an exhibit list, sharing it with your honor so that your honor is included, 
and letting the parties have that so that we can go from there. Then I believe everyone has every exhibit 
on that list, but then if there's some question we can go from there. 

Judge Souede: 

Right. And just to be clear, Mr. Lee, under 060 of course the relief you would get is to have the material 
provided to the court. Much better to have it provided to you as the first matter. Is that right? 

Angus Lee: 

Right. 

Judge Souede: 

So let me do it this way. I'm going to reserve on the 136-060 motion, because we may get to a point 
where you want something submitted to court, and that way you don't have to file a new motion. But I 
will accept the state's agreement to provide an exhibit list, including counsel and the court, as fast as 
practicable. 
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Kevin Doyle: 

And including me. 

Judge Souede: 

Including all parties. Including all parties. And at that point I think maybe we'll have a better idea of what 
we need to argue about and what we don't. So I'm not denying your motion, I just think let's get you 
want what you need, and then you can decide what relief you want. Does that work? 

Angus Lee: 

Thank you, your honor, yeah. 

Brad Kalbaugh: 

Your honor, will Mr. Doyle be getting all the discovery from Mr. Lewis from previously, or do I need to 
prepare new discovery for a newly-appointed attorney? I just need to know so I can do that. 

Kevin Doyle: 

I respectfully request the discovery [inaudible 01:42:06]. 

Judge Souede: 

That will be the order. 

Kevin Doyle: 

Thank you, your honor. [crosstalk 01:42:15] 

Kevin Doyle: 

[inaudible 01:42:21] 

Judge Souede: 

Okay. I think what makes the most sense is to take up Mr. Gibson's demur. But if someone has a 
different view on that [inaudible 01:42:28]. 

Brad Kalbaugh: 

Yeah, that's fine here. 

Judge Souede: 

We'll take up the demur. 

Angus Lee: 

Thank you, your honor. 

Judge Souede: 

Sure. 
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Angus Lee: 

So we have two motions, the demur and the motion for bill of particulars. And I just mention that 
because depending on your ruling for one, the other one operates automatically and becomes right. 

Judge Souede: 

Agreed. 

Angus Lee: 

And the reason that I kind of bring them up both a little bit at the forefront is, because what's at the 
core of both of these issues is pretty much the same thing. And that is that we have a charging 
document that uses the standard language, which is probably the same in every other riot case there is. 

Angus Lee: 

But in this particular case, there's lots of video and lots of discovery. I think all of us except for Mr. 
Doyle, we've reviewed them. And I've reviewed all that evidence, and I've looked to see what's First 
Amendment speech and what's tumultuous and violent conduct under the statute. And I've prosecuted 
a lot of cases and I've defended a lot of cases. And I look at it, and I don't see any. 

Angus Lee: 

So when I look at whether or not, as applied in this case, the charging document is sufficient. And then 
there's subsection six of 135-630. Case law seems to indicate we can make an as-applied challenge. And 
you're Washington Criminal Law Manual section 851 talks about when cases impact free speech, then 
that's a time where you may need a little more specificity. And the reason for that- 

Judge Souede: 

Oregon manual? 

Angus Lee: 

Yes, your honor. One crim law, section 851, that's the Washington Bar Association ... Or the Oregon Bar 
Association. Sorry, if I said Washington I meant Oregon. 

Judge Souede: 

That's okay. Not jamming you up, just making sure we're talking about the right thing. 

Angus Lee: 

We are. I bought the Oregon book, so I came across the bridge. So as I was saying, according to what we 
have there cited in our brief, is when you're dealing with a First Amendment issue, for the protection of 
the First Amendment rights of everyone in Mount Monmouth County who may want to attend a 
protest, there has to be a little greater degree of specificity, so we know that he's being charged for 
actual violent conduct, and not for the words that come out of his mouth. Not for his protected speech. 

Angus Lee: 
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And the reason that that's so important is, Portland is a city with a long history of protest. The mayor 
talks about we cherish our right to protest, and that's been going on for decades. But if people go to a 
protest, and they talk loudly, and they can get charged for the crime of riot because some ... 

PART 3 OF 5 ENDS [01:45:04] 

Angus Lee: 

... talk loudly, and they can get charged with a crime of riot because somebody else engaged in violent, 
tumultuous conduct. And then it's not clear what they're actually being charged for. Then they don't 
have sufficient notice, and it's constitutionally invalid as applied in this case. 

Judge Souede: 

Help me understand in your view... an as applied challenge in the context... So obviously the parties 
disagree about whether there is such a thing as an as applied. I understand. 

Angus Lee: 

Right. 

Judge Souede: 

I think I know what the state is going to argue, I'll let the state argue it. So that to one side, an argument, 
I think the argument that you're making is that the ground of demurrer states facts that do not 
constitute an offense. Is that right? I'm just looking at, we have statutory delineated grounds for 
demurrer, right? I don't think you're arguing, though I think you might later, or maybe you are. Are you 
arguing that it's not definite and certain, are you arguing that it charges more than one offense, are you 
arguing that the facts stated do not constitute an offense, are you arguing that doesn't substantially 
conform to the requirements of various statute, are you arguing that it contains matter which if true 
would constitute a legal justification or excuse? Which of the grounds for this quote, unquote as applied 
challenge would you hold on to? 

Angus Lee: 

Under Section Six I believe it says that you have to provide sufficient notice. 

Judge Souede: 

Okay. 

Angus Lee: 

And as- 

Judge Souede: 

So the accusatory instrument is not definite and certain. 

Angus Lee: 

Yes. 

Judge Souede: 
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Okay. And the reason in your view that it's not definite and certain is that Shore quotes the language of 
the statute- 

Angus Lee: 

Right. 

Judge Souede: 

... but in the context of protest- 

Angus Lee: 

Yes, Your Honor. 

Judge Souede: 

... what... and I'm mostly with you, finish the sentence. 

Angus Lee: 

In the context of a protest where all the pleadings that have been filed in this case talk about Mr. 
Gibson's speech, talk about taunting, talk about things that he said, it's not clear when I look at there, if 
he's being charged for things he said or acts he took. So I don't know what he's being charged with. And 
I would say we're, for the purposes of this argument, only focused on Subsection Six were abandoning 
Section Four. 

Judge Souede: 

Okay. 

Angus Lee: 

Just to clarify for the court. 

Judge Souede: 

Thank you. 

Angus Lee: 

When the state's brief responds, they did not cite a single case on the as applied issue. They cited to a 
series of cases that have addressed Section Four, not Section Six. 

Judge Souede: 

Okay. 

Angus Lee: 

So as applied is what we're talking about, and I don't think we're asking for too much for a charging 
document that says exactly, or more specifically, what he did. 

Judge Souede: 
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Okay. And I'm not trying to order with him your down, but to be clear, the thing that you're saying isn't 
clear, I think is that the allegation that Mr. Gibson engaged in tumultuous and violent conduct. 

Angus Lee: 

Correct. 

Judge Souede: 

That that term is just not definite or certain enough. 

Angus Lee: 

Not in the context of this situation, yes. Thank you. 

Judge Souede: 

Okay. I appreciate that very much.I want to look at one thing Mr. Kalbaugh before I hear from the State. 

Judge Souede: 

[01:49:02] Okay, I appreciate everyone's patience. There's a lot of paper, I want to make sure I'm looking 
at the right stuff. Mr. Kalbaugh, the State's response. 

Brad Kalbaugh: 

I believe I set it forth fairly clearly in the motion that was filed in response. 

Judge Souede: 

I am satisfied with your work Mr. Kalbaugh. 

Brad Kalbaugh: 

Well, I took great pains to nail the decision down because it can be confusing. But there is a fairly 
significant body of case law that says you don't do an as applied challenge when you get into the facts, 
you have a whole evidentiary hearing as part of a demurrer. A demurrer is limited to the four corners of 
that charge against him. 

Judge Souede: 

As opposed to, for example, a motion- 

Brad Kalbaugh: 

A motion of arrest of judgment. Once the trial is done Oregon procedural law, which we do have 
procedures in the Criminal Code Chapter 14, and we have a procedure of motion and a rest of judgment 
on the case law that explains how you get into that. And I believe I cited the case and I get into that for 
you. But once the trial is done, now that the court has the body of evidence, as opposed to the defense 
simply saying, "Well we believe it's going to be this evidence." The defense doesn't get to pick the 
evidence that the State puts on for the jury. 

Brad Kalbaugh: 
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That's why we have a trial. And at the end, that would be the appropriate time to do this. As far as a 
facial challenge, I hear defense I guess conceding that they're not going that route. There is case law on 
point that says this statute is facially Constitutional, so it shouldn't, I'm not aware of any cases that say 
Chikiri's been over-ruled. 

Judge Souede: 

Help me, it comes up as you know not infrequently, that a defendant will say, "I understand the charge, I 
don't understand what the State's theory is on what I did." And the State often says, "Well we'll present 
our evidence at trial." And the defendant often says, "Just tell me, what is the state's theory of the 
conduct so that we know what we're actually defending against?" And oftentimes the State will say, 
"Fine. Here's what we think." 

Judge Souede: 

Sometimes the state says no, and that would bring us to what I think is the next motion, which is a 
motion to allow. Understanding we're not quite there yet, if I deny the demurrer, and I have a 
defendant who's saying, "I don't know what is the thing, whether I'm being prosecuted for speaking, or 
for doing, or for both." Is that defendant entitled to a remedy? 

Brad Kalbaugh: 

Remedy being an explanation for what the charges are? 

Judge Souede: 

An election of- 

Brad Kalbaugh: 

First, Your Honor, not in the proposed way that the defense is going, because in this case, there is a... it's 
fairly hard to understand that this defendant doesn't understand which charges, in the sense the 
discovery, the facts, the video, in which the defendant is live streaming this, he's on video over and over 
again, talking about the riot occurring inside a riot riot. So the State's position is he knows exactly what 
he did, and it really is a tough sell for the State to say, "Okay, you don't understand what you're charged 
with," when you're on the video, you're taunting people, you're daring people to fight you, you're 
wiping spit on the chest of someone else- 

Angus Lee: 

At some point- 

Brad Kalbaugh: 

... inciting other people to fight, and you're organizing them to fight. Which is all together. 

Judge Souede: 

I guess that's the question. Is everything he did from time X to time y going to be argued by the state to 
be in? 

Brad Kalbaugh: 
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Yes. It's a recipe. For lack of a better analogy, it's not just the one thing, it's all of it together. When we 
look at cases where we get into this, which the State does not think this is the appropriate time to be as 
applied challenge- 

Judge Souede: 

I understand. 

Brad Kalbaugh: 

... we look at Johnson. The defense wants to say well, this is a free speech case. We have the Johnson 
case, where this is the one where the guy's in the pickup truck, yelling all the offensive obscenities to the 
other people. They never did anything physical. The case is pretty clear, and the facts of that case. He 
didn't get out, he didn't go the extra step of doing the physical thing. 

Brad Kalbaugh: 

This case is different. This case we have physical contact, this case we have one. This is not just- 

Judge Souede: 

But, okay. 

Brad Kalbaugh: 

... Yes. 

Judge Souede: 

I'm not jamming you up on this, but to say it's not just speech, okay. At some point the state is going to 
get up in front of a jury- 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

... and is going to say, "Mr. Gibson, at the end of this case, we're going to ask you the jury to find Mr. 
Gibson guilty of the crime of riot, because he did the following things." 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

And there's going to be a litany of things. 

Brad Kalbaugh: 

Yes. Based on the evidence that was presented to that jury. So there may be objections as to certain 
evidence. 

Judge Souede: 
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Right. 

Brad Kalbaugh: 

And at that time, if that jury says not guilty, there's no need for it. But if the jury says guilty, then Mr. 
Gibson and his attorneys can say motion and arrest of judgment, and here's why. 

Judge Souede: 

All true. And, doesn't Mr. Lee have a point when he gets up and says, "Just tell me the litany. What are 
the things that the State believes constituted a tumultuous and violent conduct?" 

Brad Kalbaugh: 

Judge, in a course of events that's less than 45 minutes, in which his client is the primary actor, is live 
streaming the whole thing and is proclaiming that this is in fact a riot, no he doesn't have a point. 

Judge Souede: 

Mr. Gibson's belief of what is or is not a riot is not the same thing as necessarily- 

Brad Kalbaugh: 

It's not. It's not the same thing as a legal opinion, as far as what that is happening. But when taken on 
the totality of the violence and the tumultuous conduct in which he is engaging, when looking at the 
case law, that goes into what qualifies as engaging and participating. And when looking at the issue, for 
example, it's hard to argue them separately, but this issue for the Bill of Particulars, when looking at the 
situation where there is a charge, where there's conduct over the course of multiple years, multiple 
touchings, sex crimes, where you're thinking, well which one is it, how do I supposed to know? That's so 
far distinguishable from this situation where it's a single day, a single course of events that are all 
captured on the same video. It's not like we're springing video together over six months. 

Judge Souede: 

I understand. And I understand the recipe, and I understand the cocktail argument. That doesn't mean 
that there aren't things within that 45 minute window that were protected, or that were non criminal, 
right? 

Brad Kalbaugh: 

There may be arguments made by Mr. Lee and Mr. Buchal that they don't come in. And then at the 
end... That's part of the reason we have the criminal procedure we do, so that we know the actual 
evidence that is the focus of- 

Judge Souede: 

But the question is not... I think that's conflating two distinct things. Things may be admissible that are 
not themselves elements of the crime, right? 

Brad Kalbaugh: 

Yes. 

Judge Souede: 
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So whether the jury hears about something is different from whether the jury is told, "You need to 
decide whether, if A plus B plus C equals riot, the jury needs to be told what A is, what B is and what C is. 
Right? 

Brad Kalbaugh: 

Yes, Your Honor. 

Judge Souede: 

Okay. And so for the state to say, "Here's a 45 minute video, somewhere in here is riot, is the crime of 
riot by Mr. Gibson." 

Brad Kalbaugh: 

Sure. And if I say that in my closing argument, I would expect the jury to say, "Not guilty, show us where 
it is." But that's why before we had a trial- 

Judge Souede: 

Right. 

Brad Kalbaugh: 

... It's very difficult for me to say, "Well, it's this one," I don't know which piece of evidence are going to 
come into evidence. I don't know whether objections will be made- 

Judge Souede: 

But you know- 

Brad Kalbaugh: 

... I know what the case is about- 

Judge Souede: 

Right. And the State brought... the State- 

Brad Kalbaugh: 

Sure. 

Judge Souede: 

... put evidence for the grand jury- 

Brad Kalbaugh: 

I did. 

Judge Souede: 

... and said, "Grand Jury, does this constitute riot?" 

Brad Kalbaugh: 
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I did, and the grand jury said it does. 

Judge Souede: 

Right. So you know what that evidence is? 

Brad Kalbaugh: 

Yeah. 

Judge Souede: 

You know what the evidence, right? 

Brad Kalbaugh: 

Yeah. 

Judge Souede: 

The State has relied on a body of things, a course of conduct, individual acts, but strong together as you 
say in a menu- 

Brad Kalbaugh: 

Over a very brief period of time. 

Judge Souede: 

Understood. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

That the State said, "We think this is riot," and the grand jury says, "Yes, we agree." 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

Right. Okay. 

Brad Kalbaugh: 

And Your Honor, if the State was charging Mr. Gibson with assault, the State can see that Mr. Gibson 
would have a very good basis to say, "How am I being charged with assault? I don't see anything of me 
assaulting anyone." 

Judge Souede: 

Right. 
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Brad Kalbaugh: 

But that's very distinguishable from a situation like this- 

Judge Souede: 

Right. 

Brad Kalbaugh: 

... where the crime, there's... I understand that Mr. Gibson's attorney may say, "Violent, tumultuous 
behavior, what are you talking about?" This issue has been decided. The courts in Oregon have looked at 
that as to why this is totally a conduct statute, which Weirs essentially just adds bodies to it. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

But they've looked at that, and said, "No, this term is understandable." 

Judge Souede: 

Correct. 

Brad Kalbaugh: 

And in this case, the violent, tumultuous activity in which he's participating and engaging... 

Judge Souede: 

At the very least the state has a belief as to when that conduct started, and when that conduct ended. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

Yes? Okay. All right. Enough on the demurrer, but I expect I'll come back. I agree with the State's 
position that facially, or as... sorry. One, six, six, zero, one, five is facially constitutional. With respect to 
the quote unquote as applied challenge under, and I appreciate very much Mr. Lee clarifying that Mr. 
Gibson is urging only under paragraph six, that the accusatory instrument is not definite and certain, I 
again agree with the State's legal argument, which is that that is not a proper ground for a demurrer. 
But let's get to the next question in a moment. But for those reasons, Mr. Gibson's demurrer is 
disallowed. 

Judge Souede: 

Let's turn now to Mr. Gibson's motion for go of particulars and or election. I imagine many of the same 
arguments, in a different posture. 

Angus Lee: 
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Many Your Honor, and I think what I'm going to do is just reply essentially to the response that I heard. 
Because it dovetails- 

Judge Souede: 

That would be helpful. 

Angus Lee: 

... pretty nicely. Understanding Your Honor hasn't seen any of the video, just to paint... I talked to you 
about the bridge and the timeline going up to the event. To tell you what happened in the event is you 
see, when you watch the videos, which looks like you're going to at some point, Mr. Gibson walks across 
the street to the establishment, known as Cider Riot. It's about five o'clock at night. And there's a patio 
out on the front. It's got roughly 100 people, 50 to a hundred people. The vast majority of them, in the 
middle of the day, are all wearing masks, drinking beers through masks. 

Angus Lee: 

As he walks up to them, when he steps onto the sidewalk after he's crossed the street, immediately, and 
he's done nothing, immediately he's spat upon by multiple people. Immediately items are thrown at 
him. He's done nothing. Immediately he's pepper sprayed. Those are the three things that happen first. 
He walks over, he's physically present to protest, I don't think he said anything, and he's assaulted in 
three ways. Then he's assaulted by an individual in a mask, who hits him and comes after him, but some 
of the other pulls him back. He doesn't respond violently, they spit on him. He gets some spit on his 
hand, and he goes like that on somebody. Okay? 

Angus Lee: 

I watch all this video, and I say myself, as I just heard the prosecutor say, they couldn't charge him with 
assault, because he didn't assault anyone. Now this video has already been viewed before by Judge Lab, 
He viewed it and he said, "This is First Amendment speech." He didn't see a crime of assault or riot. 

Angus Lee: 

Not that that's controlling here. But the reason I bring it up is if I'm looking at all this, and my counsel's 
looking at all this, and we've got another judge who's watched all the videos saying, What's type of 
protest?" Then I've got a real problem figuring out what is it that my client is being accused of actually 
having done, besides the speech? And the other thing I heard the prosecutor say- 

Judge Souede: 

Let's pause there for a second. Aside from speech. Because again, I think that may conflate two things 
that need to be kept up. Whether it's speech or not speech, what I understand this motion to be 
directed at is tell us what constituted Mr. Gibson's riot. 

Angus Lee: 

Yes. And if the State wants to say it's certain specific statements, then we'll probably have an argument 
about whether or not that's valid under the First Amendment. 

Judge Souede: 

Right. But the State can say that, right? 
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Angus Lee: 

Yeah. 

Judge Souede: 

You're not saying tell us only a particular kind of the things that you think were riot, you're saying tell us 
everything that constituted riot. 

Angus Lee: 

We're on the exact same page. 

Judge Souede: 

Okay. 

Angus Lee: 

And the reason we want to know that is because if they want to file a response that says, "Yes, we're 
prosecuting him for these particular words that came out of his mouth," that might make any legal 
arguments that come later a lot more clear, if they do that. One of the reasons that's so important is 
because what I heard the prosecutor say in their response a moment ago, was they used the phrase, 
"It's not just his speech." He said he's being prosecuted for everything, not just his speech. And when 
somebody says not just their speech, what they mean is speech in part. 

Judge Souede: 

And then separate question, whether that speech is protected or not. 

Angus Lee: 

Correct. But I would like to know what the speech is, and what the violent and tumultuous conduct is, 
because that's what the statute actually calls for. And the case law is pretty clear, each individual of the 
six involved in the riot, each individually engaged in violent and tumultuous conduct. When I watched 
this, when Judge Levin? 

Judge Souede: 

Lapin. 

Angus Lee: 

Lapin, thank you Your Honor. None of us are looking at this seeing there's, oh that's it, that's the violent 
and tumultuous conduct. They've had plenty of opportunity to review this, and in the context of a 
protest, we really need to know what it is he's being prosecuted for, and what he's not being prosecuted 
for, so that we can craft an instruction perhaps to the jury that says this portion is not when he's being 
prosecuted for, this is protected speech. You can't hold this against him. 

Angus Lee: 

But right now what it looks like is, here's a big mess of a classic protest in Portland, some people got out 
of control and the government is going to say that Mr. Gibson is the leader. So he's going to be held 
accountable, which is a very dangerous precedent from a First Amendment standpoint, because there's 
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a lot of protests with... How many protests did we have in the civil rights movement that got out of 
control, and our leaders did everything they could. And some of them ended up in jail, not rightly, but 
they did. I don't want to see that happen in this case, I want to know what it is he's being actually 
accused of. 

Judge Souede: 

Thank you. 

Angus Lee: 

Thank you. 

Judge Souede: 

Mr. Kalbaugh, it strikes me among other things, there may be a concurrence problem here. That is to say 
at some point, and I think before Mr. Gibson's case goes to a jury, the jury is going to have to be told at 
least 10, or depending on when this case is tried possibly all 12 of you, will need to agree not only that 
Mr. Gibson committed riot, but also that he committed riot and you all have to agree on the way in 
which he committed riot. Right? And that is to avoid a couple things. Presumably one is so that we have 
actually concurrence that is required constitutionally. The second is to ensure that the jury is only 
considering those things which it may roughly be considered to constitute riot? Because as we've 
already talked about, there's going to be a bunch of evidence in the record about Mr. Gibson's conduct 
that legally doesn't constitute rot. 

Angus Lee: 

There's very little of it. Counsel seems to think there's more of it than there is. 

Judge Souede: 

Okay. But at some point he's going to be standing there, right? 

Angus Lee: 

At some point he is standing and breathing, which that in and of itself does not constitute riot. 

Judge Souede: 

Fair enough. So if we're going to, at the end of the day, have to tell the jury, here are the things you've 
may consider as potentially comprising Riot, and everything else don't consider it in deciding whether or 
not Mr. Gibson committed riot, and members of the jury, you have to agree about what exactly he did 
that did constitute riot? Maybe it's one act, maybe it's multiple acts, but whatever you decide, you need 
to agree on that. Isn't it appropriate, at some point pre-trial to say to the state, tell Mr. Gibson what the 
things are that you're going to want the jury to consider as evidence of riot? 

Brad Kalbaugh: 

So Your Honor, to answer that question, there's two answers to that question. But one, yes, and the 
State has. Two, the State may not have told Mr. Gibson that answer to his liking, he may want more and 
more and more detail, but the State has done so to a legal sufficiency. Second, a motion to elect, if 
evidence comes out where it's possible that a jury could be split, that's when we do that motion to elect, 
to make sure that we do have a concurrence instruction. But that's... There is a chance that can be done 
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pre-trial, and that we want to say, "Hey, let's make sure we know the theory that we're going on, is this 
an aid and abet theory or this was the actual theory." 

Judge Souede: 

Right. 

Brad Kalbaugh: 

This is not one of those situations, but there is a chance that after the evidence has been presented but 
before the jury deliberates that the jury does need a concurrence instruction and makes sure that they 
are satisfied. The reason being, Your Honor, there is speech, there is protected speech. Mr. Gibson's 
attorneys want to say that anything that came out of Mr. Gibson's mouth is protected by the First 
Amendment. 

Judge Souede: 

And they can make that argument. 

Brad Kalbaugh: 

And they can. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

The State disagrees. 

Judge Souede: 

Fine. 

Brad Kalbaugh: 

And we get a ruling on those points. If the jury ends up, once we have the evidence in, and we have the 
specific statements, and if the jury decides hey, here's what we found it on, then that's when the 
defense gets to make a motion for arrested judgment. But here, for purposes of Oregon law, and I'm 
looking at the Nussbaum case, and was a defendant demurred on indictment charging riot, on the basis 
that it was not definite and certain? Because in that case, it didn't specifically identify the names of 
individuals, and that case they said, "Well, you don't have to identify the names. The point is how many 
people." 

Brad Kalbaugh: 

But Judge, we've complied with the notice that Oregon pleadings require Oregon law, has upheld the 
exact type of pleading that was presented in this case as being legally sufficient to put the defendant on 
notice for purposes of due process, and for purposes of satisfying Oregon law, that this defendant now 
knows he has. 

Brad Kalbaugh: 
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Additionally, there's an affidavit of probable cause in this case, that the defendant has and has read, and 
the defendant has the discovery. So the State's position is that we have provided him with that. 

Judge Souede: 

Maybe you're answering the question, by providing the discovery in this case? 

Brad Kalbaugh: 

Everything. The same position as that. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

The discovery, a discovery in and of itself Judge will not cure a defective indict if there wasn't sufficient 
language, but- 

Judge Souede: 

Rare. 

Brad Kalbaugh: 

... Oregon law says we're we're past the credit, and I wasn't to seek an indictment, and an affadavit of 
probable cause, coupled with the discovery that's been provided, has given the defense the information 
that they need to know what the State's going forward on. The State doesn't want to be in a situation 
where we're suddenly nailed down by specifics to the point of perhaps having other evidence excluded 
for some other reason. So we have provided the defense with the evidence that the State intends to 
present. 

Brad Kalbaugh: 

The defense has responded in a number of motions, with all sorts of evidence that the State doesn't 
intend to present, I don't know where some of that came from. The stuff from Mr. Kramer's website 
that was subject to the motion to sever that Mr. Gibson provided. That wasn't on our discovery that we 
provided to them, that's just from the... It's a fairly simple case. It's I guess tempting to try to make this 
more complicated and more complex than it is. But at the end of the day Judge, it's four people, and 
getting with about 80 people, lots of people doing things that are wrong. The state's prosecuting 
currently, or before Your Honor, there's a lot of video and it's all within a short period of time. 

Brad Kalbaugh: 

So the State believes that it's pled the crime in accordance with Oregon law. 

Judge Souede: 

I don't disagree. 

Brad Kalbaugh: 
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And the state believes that the defendant, as far as requiring a bill of particulars, which the authority 
relied on the Pain case is more of dicta from Judge James, in that case. There's not a body of case law 
suggesting that a bill of particulars is a thing in Oregon, amotion to aleve would be something that 
would be more proper at the end of trial. But certainly in a situation so easily distinguishable from that 
and the facts that Pain, on a situation where we have a request for a common law procedure in Oregon, 
where we don't use that, the State's position is that Mr. Gibson has what he needs to defend his case. 

Brad Kalbaugh: 

The issue of the First Amendment requires more of the State would ask more than the Oregon bar book 
be cited, and that we have more citation, more authority from the Oregon courts as far as why. Because 
Oregon case law on point suggests that the State is proceeding in accordance with Oregon law. 

Judge Souede: 

Give me just a moment. 

Judge Souede: 

So if you don't mind, I'm just going to talk to Mr. Kalbaugh for another minute. 

Judge Souede: 

In Pain, the Court of Appeals is relying on White, which is one of its own opinions, and Judge James 
makes the point that White may be in conflict with Ashkins, which holds that where a single indictment 
charge the single occurrence of an offense, but "the evidence permitted the jury to find one or more 
among multiple separate occurrences of that offense involving the same victim and perpetrator." The 
State was "Required to elect which occurrence it would prove, or alternatively the defendant was 
entitled to a concurrence instruction." 

Brad Kalbaugh: 

And in Pain, again, it made sense because the defendant was facing trial for sexual misconduct, alleged 
to have occurred over a course of two years, according to the indictment. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

This is one day, 40 minute period, which the defendant himself recorded on video. 

Judge Souede: 

And if the jury, again, if at the end of the day, let's say in that 45 minute period, half the jury believes 
that Mr. Gibson is guilty of riot because of something he did in the first half of that 45 minute window, 
and if the other half of the jury believes he's not guilty for that, but he is guilty because of something he 
did in the last 10 minutes of that window, do we have a problem? 

Brad Kalbaugh: 

Well, if the jury had been instructed to have 10 out of the 12- 
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Judge Souede: 

Right. 

Brad Kalbaugh: 

... or if the court decided to have all 12 agree, but if the jury had been instructed that they need to agree 
on the third theory, it's no different than any other criminal case. And if the jury decide, when they look 
at this video and they've heard all the evidence- 

Judge Souede: 

Right. 

Brad Kalbaugh: 

... that of the people that are before the jury standing trial, that this person, well he commits the crime 
in the first 10 minutes, and then he walks off the video, we don't have this part, this person he 
committed in the middle, this guy committed at the end, and this guy throughout the entire thing is 
doing it, that's for the jury to decide. But that's not appropriate, at least there's been no authority 
presented as to why the State should be required to present that at this stage. 

Judge Souede: 

And the primus perjuro was that the State believes when the clock strikes X, Mr. Gibson begins to act, 
begins to engage in the crime of riot, and then he continuously engages in riot until some later time 
when he stops. 

Brad Kalbaugh: 

Yes Judge. There may have been people, people are going to this event wearing helmets, armor, 
weapons, mace, ready to fight. Sure. Mr. Gibson walks in and he's the spark, he immediately gets right 
up on that, pushes his way on. [crosstalk 02:14:00] 

Judge Souede: 

Stop. Please stop. There is a moment then, when the State says Mr. Gibson has gone from not 
committing riot to committing riot. There's an act, sorry go ahead. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

We have the beginning of time, up to that moment. 

Brad Kalbaugh: 

Yes Judge. 

Judge Souede: 

And the State, it sounds like, can point to the moment and the act that they believe Mr. Gibson flips the 
riot switch, and he then stays rioting until- 
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Brad Kalbaugh: 

Crosses the line. 

Judge Souede: 

Okay. And once he's across the line, in the State's view- 

Brad Kalbaugh: 

He stays there. 

Judge Souede: 

And the State's view at trial will be, he remained over the line, and then at some point- 

Brad Kalbaugh: 

At some point he goes back. 

Judge Souede: 

... he's not currently in my riot, at this moment. 

Brad Kalbaugh: 

He doesn't go to bed rioting. 

Judge Souede: 

Okay. So is it too much to demand that the State identify the moment or the act where they believe Mr. 
Gibson begins to commit the crime of riot? Through the act or the lack of act were he stops? 

Brad Kalbaugh: 

The State has provided the defense with everything the defense needs to have that information, Your 
Honor. So to rely on Pain- 

Judge Souede: 

I'm not asking for a Tik Tok, I'm not saying then he did this, then he did this, then he did this. I 
understand there's one thing, Mr. Gibson's asked for. I'm asking a more limited question, which is given 
the breadth of discovery in this case, we have things on the bridge, which I understand Mr. Gibson 
wasn't there, we have things at the location where the alleged riot occurred, we have the entire history 
of recorded human time. 

Brad Kalbaugh: 

Yeah. 

Judge Souede: 

Up until the moment when Mr. Gibson, in the stage two begins to riot, is it too much to say to the State, 
you need to identify what that moment or that act is. 

Brad Kalbaugh: 
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When he crossed the line? 

Judge Souede: 

Correct. 

Brad Kalbaugh: 

I can do that right now. 

Judge Souede: 

I'm not asking you to. 

Brad Kalbaugh: 

All right, so- 

Judge Souede: 

Well no, I'm not asking you to now. 

Brad Kalbaugh: 

But is it too much to ask? 

Judge Souede: 

Well no, that's a bad question. In your view, is the State not required to do that? 

Brad Kalbaugh: 

I don't believe the State is required to do that. I don't see anything requiring me to do that. I believe that 
I have satisfied all of the requirements that legally have been put in place in Oregon for this case, and 
other cases. Because this case- 

Judge Souede: 

Mr. Gibson is sufficiently on notice about what he has to defend himself against? 

Brad Kalbaugh: 

In accordance with the Oregon law, yes Your Honor. And I don't think that there should be some special 
treatment given in this case, all criminal defendants have lots of rights and we need to respect all of 
their rights equally. 

Judge Souede: 

I don't disagree. 

Brad Kalbaugh: 

But the fact that in this case, it wouldn't make sense that there should be some special rules for Mr. 
Gibson- 

Judge Souede: 
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It's not about a special rule. It's about on a day when a lot of things happened. 

Brad Kalbaugh: 

Sure. 

Judge Souede: 

And when the indictment, as every indictment does, states that something happened on or about a day, 
and I understand that in this case, the State will probably accept on that day. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

It's a long day. There are a lot of things that happened. At a certain point- 

Brad Kalbaugh: 

Yes, Your Honor. 

Judge Souede: 

... he state believes Mr. Gibson goes over the line into committing the crime of riot. And so rather than 
having that entire day at issue, is Mr. Gibson not entitled to know, this is the time that we think you 
started to riot. 

Brad Kalbaugh: 

I believe the affidavit for probable cause really clearly laid out. We don't talk about any amount of 
protest earlier, at breakfast, at nighttime- 

Judge Souede: 

If the State wants to stand on that as its theory of the case, that's fine. But the State isn't bound by that 
now. That affidavit was prepared for a particular purpose, which has long since passed. 

Brad Kalbaugh: 

Correct, Your Honor. The State's position would be that based on the arguments I've heard from 
defense, that something else is required, I don't believe legally anything else is. 

Judge Souede: 

Okay. 

Brad Kalbaugh: 

And I believe that the defendant has everything he needs for due process to represent himself in trial on 
this case. 

Judge Souede: 

Okay. Thank you. Mr. Lee I prevented you from speaking earlier. 
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Angus Lee: 

Thank you, Your Honor. It's a weird thing to see the prosecution resist this motion so strenuously, while 
simultaneously saying, "Oh, it'd be really easy to identify what the riot attacks were." That's probably 
easier than resisting this motion, if that were the case. The reality is, you look at this record, you look at 
the probable cause affidavit, it just doesn't tell us. I looked at the grand jury testimony in this case. 
Listened, went through every line of it. What in there do they say about Mr. Gibson? And what do they 
say there about Mr. Schultz? And I was concerned about both of them because they have to prove six 
rioters. 

Angus Lee: 

There was nothing. There's nothing about Mr. Schultz, there's next to nothing about Mr. Gibson. What 
happens is ... And they didn't play all the video. It didn't seem like they played all the video. Seemed like 
they played portions of the video, fast forwarded through portions, and then at the end of the 
testimony of the detective, the prosecution says leading question, "Did you observe these four 
individuals engage in violent and tumultuous misconduct?" "Yes I did." That's what the statutory 
element says. That's not a fact, that's a legal conclusion and it doesn't give me any notice of what we're 
actually talking about. 

Angus Lee: 

The issue comes, do we get a Bill of Particulars or an election, and what the prosecution is saying, "Not 
yet. Not yet. Maybe after closing arguments." But if you look at State vs. Antone, which we cited in our 
brief, that's 269 Oregon App. 66, 2015 case. What they say in there is that the right to election comes in 
advance of trial, not at trial, not at the end of trial. It comes in advance of trial. 

Judge Souede: 

Well, that depends a little bit on circumstance. There are certainly times when there are multiple ways 
to prove an offense, and the evidence comes in. At the close of the State's case, is the appropriate time 
to demand an election, so that the defense knows literally what it is defending against. Right? 

Angus Lee: 

Sure. Yeah, there could be those cases. In this case, like in Antone, what they said is that the defendant 
is entitled to get that "in time for defendant to tailor his defense to those specific incidences." 

PART 4 OF 5 ENDS [02:20:04] 

Angus Lee: 

His defense to those specific incidences. And that's all we're asking for is to get told in advance so we 
can prepare our defense and tailor our defense. And really, it doesn't sound like it would be too hard for 
them to say, here's the acts that he committed that were violent and tumultuous. They're on video. 
Looking at it. Minute X through whatever. 

Brad Kalbaugh: 

Is that how the state need prove by one tumultuous conduct tort? That is to say, let's say the state 
thinks he did 10 things constitute riot? Do each of those individually have to qualify as violent and 
tumultuous or can one look at all of them and say, "Well, any one of these might not individually 
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constitute riot, but combined, they do." I'm thinking hypothetical. I understand that it's not the case 
here. We have a simple assault on the street where one person punches another with five other people 
cheering that person on. 

Brad Kalbaugh: 

In theory, you could say that that's right. It's violent and tumultuous. But in practice, Probably one act of 
violence wouldn't do it. It would have to be sort of a course of conduct. It's a bad hypothetical and I'm 
not even articulating the law very well, but I think you understand my point, which is in your mind is it 
all particulars as have to constitute listing 10 acts, each of which standing alone and qualifies as violent 
and tumultuous? 

Angus Lee: 

Well, the issue is we don't even have one. And I look at these videos and I don't see one. If they want to 
give us one or they want to give us two or if they think they are 10, they can give us 10. But I look at it 
and I see again and again, in pleadings and in testimony at grand juries, conclusory statements, legal 
conclusions, and it was violent and tumultuous, but I've got a judge who watched it, doesn't think so. I 
watched it, I don't know what they're talking about. They seemed very confident that there were 
specific acts, physical acts, physical conduct that they can identify. I don't know why they don't just do it. 
That's all we're asking for. Notice so we can prepare a defense. And also to the extent that they're saying 
that part of it is speech, we want to know what that speech is as well. 

Brad Kalbaugh: 

Thank you. 

Angus Lee: 

Thanks. 

Brad Kalbaugh: 

Your Honor, let me respond to just one thing. 

Judge Souede: 

You may. 

Brad Kalbaugh: 

The state thinks it's inappropriate for defense counsel to continually reference what Judge [Lavin 
02:22:28] may or may believe or may have, may not have found. It's my understanding that civil case 
was not thrown out on the basis that there was some overwhelming evidence of free speech. And it just 
doesn't seem that it's appropriate to constantly be invoked. 

Judge Souede: 

To the extent that it's invoked or not invoked. It's not part of the record in this case and I will not 
influence a decision in this case. Mr. Doyle. 

Kevin Doyle: 

I am wondering if this motion is particular to the point that one defender can [crosstalk 02:22:53]. 
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Judge Souede: 

You may join, if you wish. 

Kevin Doyle: 

I need to join. 

Judge Souede: 

Mr. Lewis has joined, Mr. Gibson has. 

Aubrey Hoffman: 

Your Honor, Mr. Schultz would like to join as well. 

Judge Souede: 

Schultz has joined. 

Kevin Doyle: 

No, Your Honor, thank you. 

Kevin Doyle: 

(silence) 

Judge Souede: 

Everyone's been pretty consistent in their positions. Mr. Kalbaugh, is the state's theory as to other 
defendants similar, which is to say at some point in time, they go from not committing riot to 
committing riot and then at some point later in time, they stop rioting? 

Brad Kalbaugh: 

Sure. I mean, the state does not believe that these people are rioting with every breath they take every 
day or every hour of the day. And once the incident occurred- 

Judge Souede: 

And is the posture different for some of the other defendants for this dissent, there is direct evidence 
regarding their conduct before the actual, what I understand everyone agrees, is the actual thing which 
occurs inciting rioting. 

Judge Souede: 

That is to say, let me try that again. A bridge group, I'll pick on Mr. Lewis, for example, to the extent that 
there's earlier conduct, that might be relevant to the admissible in this case, we involved Mr. Lewis that 
doesn't happen on the bridge. I'm sorry, that doesn't happen in sight of land. Is there a different posture 
where maybe Mr. Lewis is entitled to know at what point he crossed the line if I say to you? 

Brad Kalbaugh: 
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I can say that with the bridge video again, I fail to see why counsel sees it as the overarching... It didn't 
even exist with this. They didn't have it when this was was initially presented. So it's, without that, it's 
just a video, Judge. 

Judge Souede: 

Let me turn this- 

Brad Kalbaugh: 

I wouldn't get turned around with just the bridge video- 

Judge Souede: 

Let me try this is a different way. In order to have riot, there have to be five or more people, right? 

Brad Kalbaugh: 

Sure. Maybe. 

Judge Souede: 

And we're talking about the same group of five. 

Brad Kalbaugh: 

With E. 

Judge Souede: 

I understand, I understand. But what I'm saying is it's not like Mr. Gibson can commit riot in isolation. 

Brad Kalbaugh: 

That's disorderly conduct. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

And you're recommending the tumultuous. 

Judge Souede: 

And the theory in this case is that all five defendants in this case are committing rioting. The riot starts at 
the same time, right? 

Brad Kalbaugh: 

Yes, Judge. Yeah. I guess. Yes, sir. If not, to answer the core question, the state doesn't intend to present 
a case and I don't have any reason to believe that there's a riot going on. And then people come and go. 

Judge Souede: 
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For example, if we had seven defendants in this case, you might say, "Well, five are rioting at this point 
in time. And then three of those and two others are rioting at some later piece of time. And then later 
are all seven are rioting." 

Brad Kalbaugh: 

Correct. 

Judge Souede: 

Right? The state at some point believes at some point a riot broke out. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

And that at that point, all five defendants were engaged and were committing the crime of riot. 

Brad Kalbaugh: 

Four at this point, but yeah. 

Judge Souede: 

I'm sorry. 

Brad Kalbaugh: 

And again, Judge, I don't mean to be a stickler. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

Yes, the crime requires more than five people. 

Judge Souede: 

Right. 

Brad Kalbaugh: 

And again, the case law says you don't have to identify all. If there were 80 people, or a lot of people. 
[crosstalk 02:26:06] And there were people rioting that we didn't charge. I don't know. We don't know 
who they were. They weren't charged later. 

Judge Souede: 

I think you think I'm disputing a point though. I agree with all of that. My point is with respect to these 
four different. And I said five, I meant four. I was looking at the... With respect to these four defendants. 
It's the state's theory that at some point there was no riot. 
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Brad Kalbaugh: 

Yes. 

Judge Souede: 

And at some point there was a riot. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

And at the moment that that riot begins, all four are committing the crime of right at that time. Whereas 
the state's theory that, well, this riot was going on for a while before this particular defendant 
committed the crime of riot. Does that make sense? 

Brad Kalbaugh: 

That makes sense, Judge. I think it's fair to say that the state's theory is that as the, if you want to call it 
a protest, the [inaudible 00:06:54], whatever this is with these sort of people, as it escalates and 
becomes a full blown riot, all four individuals are actively engaged in that. 

Judge Souede: 

And there's a moment with Mr... And I guess my question is, is the state's theory of trial going to be, 
each of the defendants became guilty for the crime of riot at the same moment or that maybe Mr., in 
the state's theory, Mr. Gibson did some. A riot broke out generally and at some point, Mr. Gibson 
committed an act, which violated the crime of rioting. And later Mr. Kramer committed an act, which 
constituted rioting. 

Brad Kalbaugh: 

Right. 

Judge Souede: 

Does that make sense? 

Brad Kalbaugh: 

It does. As opposed to, it's not a good example, but if you have a group of people beating up one person 
and it started with just two people beating them up and then a third person kind of jumps in, but then 
leaves. 

Judge Souede: 

Exactly. 

Brad Kalbaugh: 

The state's theory is, it's a little chaotic as far as an incident, but so it's not so clear that you can say, 
"Okay, and then he leaves out, he comes in," it's not like that. It's a short period of time. It was 40 
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minutes. And throughout that 40 minutes, the actions of the four people who are in the indictment or 
meeting on the indictment, for trial. Those are actions over that 40 minute period amount to riot. 

Judge Souede: 

Okay. Are the defendants at least entitled to the state's view of when that 40 minutes begins and when 
it ends? 

Brad Kalbaugh: 

It's the video when it begins and ends. 

Judge Souede: 

Says you. [crosstalk 02:28:16] I'm not trying to be silly about this, Mr- 

Brad Kalbaugh: 

No, no, you can interrupt. 

Judge Souede: 

But if the video turns on at precisely the moment the state thinks the right begins and ends up precisely 
the minute, the moment that the state proves the riot ends. Okay. 

Brad Kalbaugh: 

I didn't understand that to be what the defense is asking for. 

Judge Souede: 

I understand they're asking for more than that. 

Brad Kalbaugh: 

Sure. 

Judge Souede: 

And I think whether it's a minimal standard of notice on a day that charge is in a case. The charge is riot 
is having happened on a day when lots of things happened. 

Brad Kalbaugh: 

The state could offer a time limitation on the day that the riot that's allegedly that. 

Judge Souede: 

With respect to [crosstalk 00:09:01]. 

Brad Kalbaugh: 

...limitation. 

Judge Souede: 
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With respect to each of the three moving defendants. 

Brad Kalbaugh: 

Yes. It would be the same time limitation because the video is all the same thing. There's not a video 
that's going all day long, or anything like that, Judge. 

Judge Souede: 

Okay. 

Brad Kalbaugh: 

As far as, let's say all of the things that Ferris mentioned that the authority defense is relying on maybe 
paying. That menacing case it wasn't such that it required a single factual inference, much like the crime 
of riot, as it's playing the language of the statute. And in that case, the court was affirmed for not forcing 
an election. 

Judge Souede: 

True. 

Brad Kalbaugh: 

I just think that request- 

Judge Souede: 

So am I supposed to listen to White or to Adams, I guess is the question. Okay. Each defendant's motion 
is granted in part I'm going to require the state to identify when it believes each of the three moving 
defendants began to engage in riot. 

Judge Souede: 

I understand the state's theory is once it began, it continued. And so I think in a case where the 
defendants were charged with rioting on a particular day, I think they get to be told when did that start. 
And so the state will be required to provide that time. 

Judge Souede: 

I will not require the state to identify each and every individual piece of conduct that it believes 
constituted either riot on its own or that in combination with other acts constitute the breach. 

Brad Kalbaugh: 

Understand. Thank you, Your Honor. 

Judge Souede: 

With respect to Mr. Gibson's objection to non-unanimous jury verdict and the motion to propose to 
your questionnaire, I'm just deferring on those to a time closer to trial. They are on file. They remain 
viable. I'm just taking no action on those. Which I think leaves only number of discoveries/motions to 
compel with respect to Mr. Gibson. 
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Judge Souede: 

It's a little hard for me to know what's going on with those because they don't have the state response 
so I don't know what is objected to and what is not, or what has been produced and what has not. Are 
the parties in a position where they should talk about it? Is there- 

Brad Kalbaugh: 

I believe the court also doesn't have all of defense's discovery demands. I notice as I was trying to just 
double check that I had everything from E court that your supplemental two did not appear with the file. 
I think that we're probably going to supplemental one and supplemental three from this review with 
you. Can I address it? Honor. 

Angus Lee: 

We're not moving, but I know on the list that the state sent over the first three things that listed were 
supplemental discovery demands. So they're in motion. We're not asking the court to act on them. The 
third one was later the subject of a motion. So there's one motion to compel discovery based on the 
third supplemental discovery [crosstalk 02:32:27] 

Judge Souede: 

I see. The supplemental itself is not a motion. 

Angus Lee: 

It's not a motion. 

Judge Souede: 

Okay. 

Angus Lee: 

And then, so the only two other motions are that motion and the motion for a production of a witness 
list. The only two actual motions before the court. 

Judge Souede: 

Let me just say that back to you to make sure I'm tracking. In your view, Mr. Gibson has a motion for 
discovery related to supplemental number three and then a separate standalone motion to compel 
disclosure of a witness. 

Angus Lee: 

Right. 

Judge Souede: 

Okay, thank you. 

Angus Lee: 

I was just going to say, I don't know, in Oregon at 4:30 in Washington, the judges want to get the clerks 
out of there. I was going to say we have something scheduled for the 10th that I don't really understand 
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yet, but it sounds like we have some work to do. Some evidentiary hearings to prepare for. So I don't 
know if we want to start talking about trial dates or... 

Judge Souede: 

[inaudible 00:13:23], Ms. [Maya 02:33:23] is stuck until five with all of us, so we plan to take up those 
motions unless it's productive to let you all do some work on those and talk about it. If the court is here, 
you can come back and talk about it later. But if something was teed up and you would benefit from a 
decision, let me get you a decision. 

Brad Kalbaugh: 

If there's any defendant that believes he or she is missing discovery, the state would like to know so that 
we can get it to them. If there's any defendant who believes that they've gotten everything from the 
state, but that there's stuff the state simply is refusing to provide or hasn't provided or whatever. I like 
to litigate that now rather than wait to trial. And as far as the issue on the 10th, again, that's just a 
placeholder so that we can let Judge [Bouchon 02:34:06] know. Is it four trials, one trail, two trials, so he 
a set a trial date. That's all it is. 

Judge Souede: 

Okay. There's you still have one more chance to argue subsequent motions at that time. All of that 
makes sense, Mr. Kalbaugh, but I'm not sure where that leaves us. That is to say I'm still inclined to say, 
"Hey folks, talk to each other, see what's missing. See if you can work it out and if you can't come on 
back and we'll get you another ruling." 

Brad Kalbaugh: 

I would just say simply in response to the defense's demand that the state file a witness list. There's no 
authority for that. The discovery statutes require at this stage provide the defense with the names and 
contact information for any witnesses we intend to call. I believe we've done that. I have no reason to 
believe we haven't done that. 

Judge Souede: 

So you're saying there's no authority for it. I think what you're saying is there's absolutely authority for 
it. You've just done it. 

Brad Kalbaugh: 

Yeah. As far as filing one, though, with E court and going online and doing the formal thing, like 
oftentimes before trial, we will give the court a witness list so that the court can advise the jurors. The 
defense rarely does it because they don't have to put on a case. And if they want to do it, it's just to let 
the jury panel go, "Oh, actually I know Mr. Smith. [inaudible 02:35:07]" But as far as authority that 
required me to file one I'm not aware of any. The authority cited by defense it's just the discovery 
statute, which provided the discovery. If there's any, if there's any witness that I didn't give, like I said, a 
civilian witness, so I don't have like a home address because they didn't give it to me, but I've given you 
everything I have. So if there's something specific you're looking for let me know and I'll tell you if it's 
some error or something like that. 

Judge Souede: 
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So you say the position it is complied with, or is 135.815. 

Brad Kalbaugh: 

Yes. 

Judge Souede: 

Okay. Mr. Lee, what do you want in excess of that? Or, and/or do you believe the state is not compliant 
with? 

Angus Lee: 

I don't believe that they have complied in the sense that it gives sufficient notice to the defense to know 
who is going to be called and who isn't in a multi-codefendant case. And here's the reason I say that: the 
purpose of a witness list in my experience in far off lands is so we know not just whose name is in the 
discovery, because that's a lot of names. Who is a potential actual witness that they are planning on 
calling? And that's the purpose of a list that says here's who we're actually going to call. 

Angus Lee: 

And one of the things in this case, I reached out early on for a witness list and I was told, "We add them 
to the bottom of the grand jury indictment." We've got different cases in different indictments. And so 
some of the cases have fallen away because this started as six co-defendants. This is five plus one, two 
of them have quit. I don't know who's being called now because they're on different lists. But if we're all 
together for trial, which it looks like we are right now, it takes the prosecutor about 10 minutes to say 
here's who I'm actually calling. Write them down, could be an email. I just want to know these are who 
we're calling. 

Judge Souede: 

And that list entitles you to that for anyone that the state intends to call. 

Angus Lee: 

But I don't want it buried in the discovery. It could be an email. An email that says these are [crosstalk 
02:36:55] 

Judge Souede: 

I'm sorry, I was listening, but I think I now understand your point, which is to be sent, that information 
has been disclosed, it has not been disclosed in the communication that says herewith is the list of 
people the state intends to call. 

Angus Lee: 

Yes. Thank you for saying it better. 

Judge Souede: 

Okay. I don't want to put words in your mouth, but you're concerned that maybe something is delayed 
somewhere and you're not going to see it. And you'd just like it in one spot. 

Angus Lee: 
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Yes, exactly. Thank you. 

Judge Souede: 

Mr. Kalbaugh. 

Brad Kalbaugh: 

I'm not trying to hide the ball here, Judge. The authority cited for me to be required to do this, the 
discovery statute, which I read and I gave him what that statute says, the reason that I am, if I'm being 
resistant to getting a filing a formal witness list is because [crosstalk 02:37:33] Well, there have been 
scenarios in which once a witness list has been prepared if at the day of trial that list changes, judges 
have said, "Well, they're not on your witness list. They can't testify." 

Angus Lee: 

That's not the law. 

Brad Kalbaugh: 

So I want to put a list in there, I'm just trying to follow the law. I believe I have. The indictments to which 
counsel refers are all publicly available. You can look at them all and see if there's different names on 
them. That's not that confusing. If the question is am I going to call all the people that were involved in 
this riot? No, I don't know who most of them are. They were wearing masks. 

Judge Souede: 

In a world where you provided the names and contact information of a thousand people and are going 
over the course of discovery, and we're going to call five of those people. In your review. [crosstalk 
02:38:28] In that circumstance, would the state not be obliged to say, here are the five we intend, 
because of the [crosstalk 00:18:34]. 

Brad Kalbaugh: 

I'd be happy to. At this point, though, the state's position is I have complied with the statute. I actually 
asked counsel, if there's any defense witnesses they care to share with the state. I have received 
crickets. Zero. So it's kind of a two-way professionalism stream, and Judge, I've gotten zero discovery 
and zero witness list, zero exhibits from any defendant in this case. So I understand they don't have a 
burden of proof, but if they decided to put on a case, they do that at some point have to tell me. 
[crosstalk 02:39:01] the morning of. 

Judge Souede: 

Surely at the trial they're going to say. 

Brad Kalbaugh: 

So I will promise, Your Honor, if we're going to call a witness, I'll file a list in the court like I do in every 
other case. [crosstalk 02:39:10]. 

Judge Souede: 

That's not actually hard. 
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Brad Kalbaugh: 

Just letting you know. I would ask him not to judge because you don't have to file. 

Angus Lee: 

Okay. I won't. 

Judge Souede: 

I don't want to create silly amounts of work for people for no reason. So on the one hand, Mr. Kalbaugh, 
I don't want you to generate a list for the sake of generating a list. On the other hand, I don't know what 
discovery looks like in this case, if it's tens of thousands of pages and if names are sort of scattered 
hither and yon, and some of those names represent people that the state intends to call, and some of 
those names represent people the state does not intend to call, some amount of help will presumably 
aid this trial in moving forward. 

Brad Kalbaugh: 

Your Honor, I understand that. And I also understand that there's a civil case that's progressing that I 
have nothing to do with, where Mr. Lee and Mr. Buchal probably have a lot more names than I have. 

Judge Souede: 

But the statute says, "Here's what you got to do." 

Brad Kalbaugh: 

And I did. And I did what the statute said. I did. To the letter. 

Judge Souede: 

So that the defense has everybody that the state under the language of the statute intends to call. 

Brad Kalbaugh: 

As of today and if someone gets [crosstalk 02:40:19] I'll let them know tomorrow I'm going to add 
somebody. 

Judge Souede: 

And probably lots more other people too. Right? 

Brad Kalbaugh: 

As far as the name that are provided? 

Judge Souede: 

Right. 

Brad Kalbaugh: 

No, they're not all [crosstalk 02:40:27]. 

Judge Souede: 
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This is what I'm hearing: is a suggestion that there are all of these names and that maybe the defense is 
going to expend all of these resources chasing down these names of people were never going to be 
witnesses. And the state is not saying well, that's someone we do intend to call. And that's someone we 
don't intend to call, but we're providing you the information under in the exact same form so it's 
impossible for you, the defense, to doubt. I hear the frustration. 

Brad Kalbaugh: 

This case isn't that complicated. There's a lot of video. It's not that complicated of a case. I understand 
the court's concerns. I don't understand defense counsel's concerns about how they can't possibly do 
this trial. I, again, have complied with the statute. I have received nothing from anyone in this case. 

Brad Kalbaugh: 

If the court is asking me to, as a professional courtesy, when I send out, I believe I'm probably going to 
file it that since it's an issue of the, Your Honor, granting the motion for the bill of particulars in part. 
When I put that on there and I file, and I say, "Okay, this addresses the bill of particulars. I have to look 
at times to make sure that the times right. It happened between 11:15, 11:45 or whatever it is. If Your 
Honor wants me to follow it up with email the attorneys, here's the list of all of them on the same list. 
Put Your Honor on there. Here's who we expect to call. We may add people. We may not call some of 
these people. I don't know. Please let me know if you have any others. Sure, I'll do that. But as far as for 
being legal authority, that's not it. That's me being kind and professional and receiving nothing in return. 

Judge Souede: 

I get that. And the court has some leeway and there's inherent authority to sort of help organize and 
prepare a case for trial. 

Angus Lee: 

Sure. Can I just say, Your Honor, the fact that we have not provided a list of witnesses, it's not a lack of 
professionalism. If we intended at this point in calling any witnesses, you would have received it in an 
email. So at this point we don't intend to call any witnesses. I hope I've satisfied the professional 
courtesy. 

Judge Souede: 

Okay. The motion to compel witness lists is denied. The state's obligation under, ORS 135.815 is clear. I 
can accept the state's representation it has complied with the statutory duties. Let me suggest that it 
would be advisable for the state to give us somewhat more carefully curated list of those folks who it 
intends to call. Understanding that at the time the state provides such a list, it is the state's best, good 
faith belief of who it intends to call. 

Judge Souede: 

And then the last question today was whether the motion to compel with respect to supplemental 
number three is ripe or if that's something that you should talk about with the state. 

Angus Lee: 

Your Honor, I'll ask that we table that for now, because I think there's going to be an evidentiary hearing 
that the court would be in a better position to rule on the discovery demand after the evidentiary. 
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Judge Souede: 

Okay. Thank you. 

Judge Souede: 

(silence). 

Judge Souede: 

So let me just recap where I think where I think we are. State's motion for qualified protective order is 
granted, but the caveats and changes stated earlier on the record. State's motion to consolidate Mr. 
Schultz's case with remaining cases is also granted. I'm taking no action on Mr. Kramer's pending motion 
to deny joinder and similarly taking no action deferring on Mr. Gibson's motion for compose per our 
questionnaire and our Mr. Gibson's objection to the non-unanimous jury verdict. I am denying Mr. 
Gibson's motion of change of venue. I don't think we talked about the motion to compel production of 
statements. Is that still a live issue? 

Angus Lee: 

Well, that was in conjunction with the motion in December, Your Honor. And so what we actually, I 
think, decided was that the state was going to start by preparing the exhibit list and prepare that, and 
then we would see. I guess we'll table it for now. 

Judge Souede: 

We'll confer on that. Okay. That's great. I appreciate the effort. 

Angus Lee: 

Thank you. 

Judge Souede: 

Mr. Gibson's motion to compel discovery of violent tumultuous conduct falls, I guess, is in the same 
category. 

Angus Lee: 

Did whether Mr. Schultz has joined that list? 

Aubrey Hoffman: 

Yes, Your Honor, he has. 

Judge Souede: 

Mr. Gibson's motion for both particulars is granted in part that's described on the record. Mr. Gibson's 
motion to compel the witness list is denied with the soft request that the state do what I think is a good 
idea. 

Angus Lee: 

As far as the issue dealt with providing discovery of what was the violent conduct committed by Russell 
Schultz. We can re-raise it if it needs to be re-raised. Once we have our exhibit list and we go through 
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that and have a hearing on whether there are statements that need to be redacted or whether it's going 
to re-affect motions, et cetera. But I want to be clear that provided all of the video, to my knowledge. 

Judge Souede: 

I understand the state's position that all the discovery has been produced, but it seems to me- 

Brad Kalbaugh: 

Court, reasonable minds may disagree as to what it shows, but I provided them. 

Judge Souede: 

I can't tell if that's right for argument or not. 

Brad Kalbaugh: 

Understood. 

Judge Souede: 

Or if it should just be kept open. And my sense was to keep it open until the parties had a chance to 
work a little bit more. But if there's an argument that your Schultz hasn't received something he's 
entitled to or Mr. Gibson hasn't received something he's entitled to, we can decide that now. 

Brad Kalbaugh: 

And to make sure because it's always difficult when you say, did you get everything? And since I've been 
a defense attorney I know that sometimes the answer is, "Well, I don't know. We'll never get 
everything." I have created a master discovery log that I will happily share with all the parties. [crosstalk 
02:46:20] We are all talking about the same discovery. 

Judge Souede: 

Why don't we defer that motion so that both Mr. Gibson and Mr. Schultz can look at it and decide if they 
do in fact, have a problem with what's been disclosed. Mr. Gibson's demur is disallowed. And then I 
understand the other things are not actual motions. Mr. Doyle. 

Kevin Doyle: 

I'm just going to step out of second. 

Judge Souede: 

Certainly. I think we're just about done. 

Kevin Doyle: 

Okay. 

Judge Souede: 

But that's fine. It's not a problem. Is there anything else for the record? 

Angus Lee: 
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No, nothing to say. 

Judge Souede: 

Let's go over and let's talk about logistics just for now. 

Angus Lee: 

Great. Now. 

PART 5 OF 5 ENDS [02:51:48] 
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8/25/2020 New DA in Portland admits he is 'old buddies' with an Antifa militant I The Post Millennial
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I  AMERICAN NEWS

New DA in Portland admits he 
is 'old buddies' with an Antifa 
militant

Newly-elected District Attorney Mike Schmidt, who refuses to prosecute 
Portland rioters, admits he is "old buddies"  with an Antifa militant 
campaigning to defund the police, abolish prisons, and demand 
reparations.

f W r t i  Mia Cathell mil August 15, 2020  10:22 AM
n r  The Post Millennial 0  5 Mins Reading

Newly-elected District Attorney Mike Schmidt, who refuses to 

prosecute Portland rioters, admits he is "old buddies" with an 

Antifa militant campaigning to defund the police, abolish
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prisons, and demand reparations.

The last tweet from @DAMikeSchmidt. the new DA who isn’t 

prosecuting Portland rioters, is a tweet promoting an interview 

w/his “buddy,” a militant antifa activist. His friend is part of 

campaign by communist Angela Davis to defund police, abolish 

prisons & demand reparations. pic.twitter.com/uWHpAxhTno -  Andy Ngo

(@MrAndyNgo) August 15. 2020

"Just before I was sworn in as DA, I sat down with an old buddy 

of mine, @AWKWORDrap, for an interview about my priorities 

as District Attorney and rethinking what public safety means," 

Schmidt tweeted.

ADs

The hour-long Jul. 21 interview with Schmidt is a first in the 

series of "social justice leaders" features conducted by a self- 

described "Anti-Fascist" and "old time buddy" of Schmidt's, 

social media personality Awkword.

Awkword leads the Ten Demands for Tustice movement, "a 

roadmap for the defunding and then full abolition of police and 

prisons."

Before Schmidt was sworn in as district attorney for Multnomah
EXHIBIT L:02
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County, Oregon, he video chatted with Awkword to discuss his 

priorities as incoming chief prosecutor.

ADs

AWKWORD INTERVIEWS: Mike Schmidt, DA, Portland

Their 20-year-long friendship began at Vassar College in New 

York dominated by "what general society would deem as 

radicals" who made the duo "looklike conservatives."

"As a DA, people probably assume that your mission is to put 

people in jail," Awkword prefaced. "I know that's not what you 

do," he added.

ADs

Awkword then asked Schmidt how he thinks he was 

"radicalized" since college.
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Schmidt explained that he was left of center at Vassar and 

grappling between applying to be a public defender or a 

prosecutor.

When the public defenders wouldn't accept him, former 

Multnomah County District Attorney Mike Schrunk gave him his 

first chance to practice criminal law as an intern and as a deputy 

district attorney.

ADs

"There are things you can do to show people mercy at your 

discretion, and also there's the victim's side," Schmidt said, 

"...although I think our criminal justice system very much fails 

victims..."

"The vast majority of perpetrators have been victims 

themselves," Awkword pivoted, finding his "research" not 

surprising.

These "victims" seek "reparative justice" by being rewarded 

with social services opposed to imprisonment, he emphasized.

ADs

Then Awkword questioned what Schmidt considers "fair 

punishment."
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Schmidt began by claiming that the criminal justice system was 

built on "white supremacist culture" and serves the needs of 

certain victims defined by the system.

"The focus is not 'How do we help the victim heal?' The focus is 

on, as you said, punishment," Schmidt answered.

ADs

In 2015, Ore. Gov. Kate Brown appointed Schmidt to be the 

director of the Criminal Justice Commission, the state's 

sentencing agency. In this leadership role, Schmidt advocated 

for ending cash bail and investing in alternative programs to 

incarceration.

As a "prison and police abolitionist," Awkword stated that these 

alternatives are an "incremental step" to "utilize prisons less" 

as leftist activists work to defund law enforcement.

"I definitely see you as an ally in that effort," Awkword told 

Schmidt.

ADs

As a change-from-within official, Schmidt expressed that he ran 

on "needing to shrink the criminal justice system" as 

"counterproductive to public safety."

Awkword then called attention to Schmidt's stance on not
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criminalizing protestors who are "just exercising their First 

Amendment rights."

Schmidt stated that the violent Portland riots "are nothing like 

the Armageddon that the Trump Administration is trying to 

portray our city," calling the Burnside Bridge Die-In on Jun. 2 a 

"beautiful demonstration."

ADs

Leftists activists are protesting for issues that are "completely 

consistent" with the platform Schmidt ran on, he proudly 

exclaimed, such as the elimination of mandatory minimum 

sentencing.

"This dystopian image that is being painted nationally is not at 

all what it looks like on our streets," Schmidt continued. "We 

have amazing people out every night talking about the systemic 

racism in our criminal justice system."

Overnight, Antifa rioters shut down streets and started fires in 

north Portland, also causing a car accident. Responding officers 

were attacked with concrete, lasers, paint bombs, and ball 

bearings from slingshots. Only four were arrested, according to a 

press release by the Portland Police Bureau.

ADs
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Protest Blocks Streets, Officers Assaulted, Pelted With Rocks,

Glass Bottles, Other Objects (Photo) httos://t.co/KiluAabnwV 

pic.twitter.com/Nx5KmoTLGu -  Portland

Police [@PortlandPolice) August 15. 2020

Phillip Wenzel, a Portland-area paralegal who was filmed 

attempting to steal a baton from a public safety officer, was of 

those booked into the Multnomah County Detention Center and 

released without bail on felony assault charges. Resisting arrest 

and escape at the Portland riots are among the crimes not 

prosecuted in Multnomah County under Schmidt.

Resisting arrest and escape at riots are among the crimes not 

prosecuted in Multnomah County under the new DA.

#PortlandRiots -  Andy Ngo

(@MrAndyNgo) August 15. 2020

ADs

Trevor Wilder Smith, a 45-year-old Antifa supporter, was
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charged with attempted assault of a police officer. He was also 

quickly released without bail. Smith has celebrated on social 

media Schmidt's new policy to limit criminal charges against 

protestors.

Trevor Wilder Smith, a 45-year-old #antifa supporter, was 

charged with attempted assault of an officer at the violent antifa 

protest in north Portland. He was quickly released without bail. 

Predictably, he is a big fan of the new DA. #PortlandMugshots 

https://t.co/cKUGTBroNI pic.twitter.com/IzAnOoKaED -  Andy Ngo

(@MrAndyNgo) August 15. 2020

Awkword voiced that he also stands with the rioters, calling this 

far-left "revolution" the "biggest we've had in this country," 

the longest, and with the most participants, he claimed, ignoring 

the American Revolution that founded the nation and glorifying 

the one that's dismantling it.

ADs

One-third of stranger murders are committed by cops, Awkword 

claimed, although this figure is skewed. According to the Federal 

Bureau of Investigation’s Uniform Crime Reporting data in 2018, 

the relationship between murder victims and offenders was 

unknown in 49.5 percent of murder and nonnegligent
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manslaughter incidents, so "all Americans killed by strangers"

is a base with vast uncertainty. And then, "killed by police"

would include justified incidents as well as unjustified one. 
"These are not great people we want to have military-grade

weapons," Awkword concluded.

When Schmidt ran against Assistant U.S. Attorney Ethan Knight 

in Multnomah County's first contested district attorney race in 

more than 30 years, it was a referendum on criminal justice 

reform.

ADs

Knight received $25,000 from the Multnomah County 

Prosecuting Attorneys Association and $20,000 from the 

Portland Police Association, who all strongly endorsed him.

Schmidt beat Knight 75 percent to 25 percent. The shift in status 

quo led District Attorney Rod Underhill to announce a leave from 

office six months early. On Aug. 1, Schmidt assumed his post. 

Then on Aug. 11, Schmidt announced during a Tuesday morning 

press conference that his office would drop charges against 

numerous rioters accused of low-level crimes since May 29, 

Willamette Weekly reported. The policy would only pursue 

charges against protesters who deliberately destroyed property, 

used force against another person, or threatened to do so.

Signing off, Awkword noted that he would like to see Schmidt 

run for president one day.
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1*°*]

"We'll see," Schmidt responded sheepishly.

Trudeau's on vacation, AGAIN - This Week In Canada Ep. 11

Join us!
We’re independent and can’t be cancelled. The establishment 
media is increasingly dedicated to divisive cancel culture, 
corporate wokeism, and political correctness, all while 
covering up corruption from the corridors of power. The need 
for fact-based journalism and thoughtful analysis has never 
been greater. When you support The Post Millennial, you 
support freedom of the press at a time when it's under direct 
attack. Join the ranks of independent, free thinkers by 
supporting us today for as little as $1.

Thank You!

Support The Post Millennial ^

Remind me in September ^

V/SA P H I

MORE:

( American News^)( News Portland Protests Portland Antifa )

EXHIBIT L: 10( Black Lives Matter^) (j^like Schmidt )
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From:  brad.kalbaugh@mcda.us

Sent time:  09/03/2020 12:16:56 AM

To:  dadecline@portlandoregon.gov

Subject:  Prosecution Declined / 20-680875 / ATTN: Timothy Giles ( 56758)
 

The following case originated from your agency, has been reviewed by this office, and a determination made that criminal charges will not be filed at
this time for the reasons explained below.

DA Case 2424368-1
Portland Police Bureau 20-680875
Regarding: Casey, Devon R (09/04/1998)

Officer Giles,

Thank you for your work on this case. I am declining to issue charges pursuant to the district attorney's officer policy regarding mass
demonstrations. I am, however, requesting follow up. In your reports, you describe how this defendant threw a full plastic water bottle as you were
working in uniform as part of a "skirmish line" during the course of a mass demonstration that had turned violent. You describe how defendant's
actions were precipitated by a "dynamic movement" which was being executed to clear the streets presumably after the demonstration had been
declared an unlawful assembly. You referred a charge of APSO for the defendant's actions. It is unclear from the reports whether you sustained an
injury as a result of this defendant throwing the full plastic water bottle at you. Were you hurt? If so, please contact me and provide me with details
regarding your injury? Additionally, it would be helpful to know the answers to the following questions: how far away from you was the defendant
when he threw the water bottle? Was the water bottlle full of water or some other noxious substance? Was the water bottle frozen? Was there
anything about the defendant's actions that led you to conclude that the defendant was throwing the water bottle at you in particular, or was the
water bottle just lobbed in the general direction of a line of officers in riot gear? Was the incident captured on video? The more detail you are able
to provide, the better I will be able to properly apply the district attorney's policy to the facts of this case. Please feel free to call with any questions
you may have.

DDA Brad Kalbaugh
503-988-3162
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From:  Portland Police Bureau <info@flashalert.net>

Sent time:  08/10/2020 04:08:14 AM

To:  JACKSON Todd

Subject:  UPDATE: Sixteen Arrested During Sunday Night Riot (Photo)
 

Downloadable file: Burn Injury to Officer
Downloadable file: Officer Mask Burned
Downloadable file: Officer Leg Injury

Officers arrested 16 people during the riot that took place in the Kenton Neighborhood. All were booked into the Multnomah
County Detention Center on the listed charges: 

1. Norland, Zoe, 22, of Portland, Disorderly Conduct in the Second Degree, Interfering with a Peace Officer 

2. Lorenze, Maxwell, 22, of Portland, Disorderly Conduct in the Second Degree, Interfering with a Peace Officer 

3. Levelle, Rachel "Ramon", 23, unknown residence, Interfering with a Peace Officer 

4. Pribbenow, Samantha, 22, of Tigard, Interfering with a Peace Officer 

5. Doe, Jane, unknown age, unknown residence, Interfering with a Peace Officer 

6. Van De Walker, Moira, 25, of Portland, Riot, Interfering with a Peace Officer 

7. Hester, Demetria, 46, of Portland, Disorderly Conduct in the Second Degree, Interfering with a Peace Officer 

8. Torres, Michele, 33, of Portland, Disorderly Conduct in the Second Degree, Interfering with a Peace Officer 

9. Hamilton, Lavonna, 43, of Portland, Interfering with a Peace Officer 

10. Ogunfiditimi, Folasade, 27, of Hillsboro, Interfering with a Peace Officer 

11. Ankney, Olivia, 33, of Beaverton, Interfering with a Peace Officer 

12. Riehl, Nicholas, 28, of Portland, Interfering with a Peace Officer 

13. Alger, William, 21, of Portland, Interfering with a Peace Officer 

14. Weber, Samuel, 24, of Portland, Interfering with a Peace Officer 

15. Crissman, Tyler, 24, of Portland, Interfering with a Peace Officer 

16. Britton, Jason, 30, of Gresham, Disorderly Conduct in the Second Degree, Interfering with a Peace Officer 

UPDATE: SIXTEEN ARRESTED DURING SUNDAY
NIGHT RIOT (PHOTO)

News Release from Portland Police Bureau
Posted on FlashAlert: August 10th, 2020 4:07 AM
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###PPB### 

###Original Message Below### 

On Sunday, August 9, 2020, commercial grade fireworks were thrown at officers trying to clear an unlawful assembly, including
a mortar that injured two officers, and a riot was declared. 

At about 8:00p.m., a gathering began in Kenton Park, 2351 North Kilpatrick Street. The group of about 200 people began
marching at 9:30p.m. in the direction of the Portland Police Association (PPA) Offices in the 1800 block of North Lombard
Street. It is located in a residential neighborhood and was the site of a riot Saturday evening in which individuals broke through
a door and started a fire in the building. 

When the march reached the PPA, Portland Police made sound truck announcements to the crowd warning them not engage in
criminal activities such as vandalism or attempting to set the building on fire. These types of activities would not be permitted
and will result in arrest and potential use of force such as riot control munitions and tear gas. 

Within 3 minutes, participants began barricading streets with dumpsters and fencing. A fire was lit on the sidewalk outside the
PPA office. Fire and an ambulance was enroute to a medical call and had to reroute to get around the street blockage. 

An unlawful assembly was declared, and the crowd was given multiple warnings over loudspeaker to disperse to the west.
They began to launch eggs at the officers. People who did not leave were moved away by officers with Portland Police and
Oregon State Police. The majority of the group went north to Kenton Park. During the movement, commercial grade fireworks
were thrown at officers and at least one injured two officers. 

Due to the direct attacks on officers, a riot was declared at 10:10p.m. 

The group continued into Kenton Park and began to reconvene. More warnings were given, and those that did not leave were
moved out of the park. 

A smaller group made their way back to the PPA offices where they were again warned that it was a riot and they were to
disperse. Multiple arrests were made. 

In an effort to deescalate, police left the area. Some individuals moved back out onto Lombard Street, blocking traffic with
dumpsters, pieces of fencing, and other items. Some small fires were lit in the roadway. Those in the street were warned to
move to the sidewalk. After some time, they moved aside and reopened the street. 

The injured officers were treated at the scene by paramedics. One officer was burned on her neck and her facemask partially
melted (see photos). A Sergeant standing about 10 feet away was injured in the leg by a piece of a firework impacting his leg
(photos). 

Details of the arrests will be released at a later time. 

No CS gas was deployed. 

###PPB###

Sent via FlashAlert Newswire. Replies to this message do NOT go back to the sender.
View in Other Languages
Click here to unsubscribe from FlashAlerts.
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From:  WEISBERG Brent

Sent time:  08/10/2020 03:59:59 PM

To:  Jenny Young <Jenny.Young@koin.com>

Subject:  RE: KOIN6 Inquiry -Demetria Hester & Protest Arrests
 

I don’t have information on those cases at this time.
From: Jenny Young [mailto:Jenny.Young@koin.com] 
Sent: Monday, August 10, 2020 3:59 PM
To: WEISBERG Brent 
Subject: RE: KOIN6 Inquiry ‐Demetria Hester & Protest Arrests

Will the DA be prosecuting the 15 other arrests made at Sunday’s protests?
Thank you.

Jenny Young | Reporter KOIN | koin.com 
222 SW Columbia St • Suite 102 • Portland, OR 97201 
Cell: (971) 990‐9431 
Desk: (503) 464 ‐0617 
jenny.young@koin.com

From: WEISBERG Brent
Sent: Monday, August 10, 2020 3:50 PM
To: Jenny Young
Subject: RE: KOIN6 Inquiry ‐Demetria Hester & Protest Arrests
We have declined to prosecute the case referred to us by the Portland Police Bureau after the arrest of Demetria Hester.

We are not available for any interviews.
From: Jenny Young [mailto:Jenny.Young@koin.com] 
Sent: Monday, August 10, 2020 3:49 PM
To: WEISBERG Brent Brent.WEISBERG@mcda.us>
Subject: KOIN6 Inquiry ‐Demetria Hester & Protest Arrests
Hi Brent,
Reaching out to confirm the district attorney’s office is not pursuing charges against Demetria Hester after her arrest Sunday for
disorderly conduct & interfering with a police officer.
Does DA Schmidt have time this afternoon for a quick Zoom interview regarding the decision and how his office is handling
other protestor cases?
Thanks in advance for your help!
‐Jenny

Jenny Young | Reporter KOIN | koin.com 
222 SW Columbia St • Suite 102 • Portland, OR 97201 
Cell: (971) 990‐9431 
Desk: (503) 464 ‐0617 
jenny.young@koin.com

Confidentiality: This e-mail transmission may contain confidential and/or privileged information.
The information contained herein is intended for the addressee only. If you are not the addressee,
please do not review, disclose, copy or distribute this transmission. If you have received this
transmission in error, please contact the sender immediately.

CAUTION: This message was sent from outside the Nexstar organization. Please do not click links or open attachments unless
you recognize the sender.
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In the Circuit Court of the State of Oregon 
for Multnomah County 

 
  Court Nbr 20-CR-31102 DA 2423399-1 
STATE OF OREGON,  Crime Report PP 20-680641 
  
 Plaintiff,  
  
  
 v.  AFFIDAVIT OF PROBABLE CAUSE 
  TO SUPPORT SPECIAL RELEASE CONDITIONS 
KAITLYN ANN BARRETT  
 DOB:  11/05/1998 
 

 

  
 Defendant(s).  
 
 
  
 I, Kevin D. Demer, swear that I am a Deputy District Attorney for Multnomah County and that I have reviewed the 
police reports which have been filed in this case by police officers; that I have also watched video from this time, that I have 
spoken to other law enforcement officers, and that the crimes charged against defendant(s) occurred in Multnomah County 
and that the probable cause for special release conditions following the arrest of defendant(s) is as follows:   
 
  
There was a protest and demonstration that started Friday evening, May 29, 2020, and continued into early Saturday morning, 
May 30, 2020, that occurred in downtown Portland, Oregon. During this event, there were thousands of people marching in 
the streets ignoring traffic control devices and without regard to safety risks from vehicles. There was no apparent leadership 
to the event from the participants, and that the march route was not communicated to governmental authorities.      
 
As the group marched, there were individuals within the group that were causing property damage, including breaking store 
windows, applying graffiti to windows, building facades, and statutes and monuments, and starting multiple fires. A large 
group of people numbering in the hundreds broke into the Pioneer Square Mall during the time when it was closed to the 
public. The doors were locked and all businesses were closed since it was after business hours.  Once inside the mall, some 
people in this group broke doors and windows to gain access into closed businesses.   Some of the video this writer has seen 
shows people crowding around still-secured doors and windows, and watching other people trying to make entry by breaking 
the business's glass. Once the glass was breached, people would rush into the store with multiple people simultaneously going 
thru the broken doorways or window ways.  Often the video would show people getting nearly stuck in the doorway because 
too many people were trying to get in at one time, and persons would have to turn their body sideways and shimmy in. Once 
inside the businesses, people would rush thru the store and steal store inventory, fixtures and displays.  Video also showed 
people who made earlier entry trying to run out of the store with stolen items. Often these people would run into the crush of 
people still trying to make entry at the doorway.  Video also showed people inside the business running into each other in 
their excitement.   
 
On the following days, usually starting after dark and continuing into the early morning hours, there were similar gatherings 
of people numbering in the thousands in downtown Portland in the downtown core.  Many, but not all, of the businesses in 
the downtown core installed plywood over their first floor street level retail windows to prevent further burglary and looting.  
One geographic area that the mass gathering of people would congregate was in the parks, streets, and sidewalks around and 
between the Multnomah County Courthouse at 1021 SW 4th Avenue, the Federal Courthouse 1000 SW 3rd Avenue, and the 
Portland Justice Center at 1120 SW 3rd Ave.  The parks in this area include Chapman Square, Lownsdale Square, and Terry 
Schrunk Plaza.  During this time there was a defensive fence around the Justice Center.  The people would press up against 
the fence and yell at law enforcement.  
 
There were individuals within the large gathering that caused property damage by setting fires, spray painting public and 
private property, and breaking windows.  Some of these individuals would also throw projectiles at law enforcement, to also 
include the use of sling shots to launch projectiles.  These projectiles included rocks, bricks, batteries, frozen water bottles, 
glass bottles, full cans of soda, glass marbles, metal ball bearings, and other items that could cause grave injury to an 
individual.  
 
PPB Ofc. William Goff wrote in his June 8, 2020, report that he knows from his training and experience that vehicles were 
supplying individuals within the group of mass protestors, weapons that could be used against the police to inhibit their 
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ability to enforce laws to keep the city safe.  He also wrote that these same vehicles were being used to block traffic and set 
up roadblocks.  
 
Ofc. Goff noted that there was an emergency closure of downtown Portland bordered from SW Natio Avenue to SW 13th 
Ave, from Burnside to Lincoln.  Ofc. Goff described how during this time, he observed on June 8, 2020, around 12:10 AM, 
the defendant driving a van the wrong direction on a one-way street within the closed area of downtown, and that he tried to 
get her to pull over by using the overhead lights on his marked police car, but she was able to get away.     
 
Ofc. Goff was able to locate the defendant driving the van at 12:40 AM, still in the closed area.  Ofc. Goff observed PPB Ofc. 
Matthew Brown, who as driving a marked police car with lights and siren, try to get the defendant to pull over.  
 
The defendant was driving toward the largest group of protestors who were congregated at Chapman Square.  She was about 
10 blocks away.  
 
Ofc. Brown wrote in his report that when he was behind the defendant’s van at a red light, with his lights and siren on, the 
defendant drove thru the red light. When his attempts to get her to stop driving failed, Ofc. Brown wrote in his report how he 
tried to “PIT” (which this writer knows stands for Pursuit Intervention Technique) the defendant by making contact with his 
police car to the defendant’s van.  Ofc. Brown described how once his police car made physical contact with the defendant’s 
van, the van was spinning out, but the defendant was able to recover and keep driving.   Ofc. Brown wrote that another police 
officer then successfully deployed spike strips.  The defendant drove for another block before stopping.   
 
             I believe there is probable cause to believe the defendant, KAITLYN ANN BARRETT, has committed the crime(s) 
of:  COUNT 1 - ATTEMPT TO ELUDE POLICE - FELONY (IN A VEHICLE), COUNT 2 - RECKLESS DRIVING, 
COUNT 3 - ATTEMPT TO ELUDE POLICE - FELONY (IN A VEHICLE) and COUNT 4 - RECKLESS DRIVING. 
 
 
The state requests that as a condition of release that the court order the defendant to not enter the following area of Portland, 
except for court purposes, the area bordered from Waterfront Park, to SW Jefferson Street, to SW 10th Avenue, to Burnside, 
and to also obey all orders from the police or other government authorities, including those during a protest, a demonstration, 
or a march. 
 
Date                                     
 Signature 
 

Kevin D. Demer, DDA, OSB# 970473 
 
SUBSCRIBED AND SWORN TO BEFORE 
ME ON THE ABOVE DATE: 
        
 
          Notary Public For Oregon: 
     My Commission Expires: 
          Deputy Clerk of the 
     Circuit Court 
          Judge of the Circuit Court 
 
AFFIDAVIT OF PROBABLE CAUSE 
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Count Defendant  DA # F/M Pol Rpt # in packets Case Status Update 
3 Warner, Joshua 

 
2425795 (Laser) 
 

M 20-9869, 20-10030, 20-10240 not in CRIMES 
20-681138 
 

Pending Re-Review Closed – Rejected – 
INSUFFICIENT EVIDENCE 
 

Laser case –       
are critical to     
indicates no      
 

3 Warner, Joshua 
 

2426050 (CM 
II) 

M 20-681246 Closed – Rejected – Interest of Justice 
INSUFFICIENT EVIDENCE 

Graffiti case       
to prove “da    
deficiency; f     

9 
9 

Berteau-Pavy, Hugo 
Reuland, William 

2423752 (Laser) M 20-680792 (Incident 6/13/20) Pending Review OPEN OPEN, case       
after this list     
federally, ju       

9 Berteau-Pavy, Hugo 2423419 (IPO) M 20-680625 (Incident 6/7/20) Closed-Rejected-Interest of Justice LEGAL 
IMPEDIMENT 

Case is an un      
a park after d      
legally suffic      
closed. Chan      
impediment”     

9 Reuland, William  2423749 (Laser) M 20-680790  Charged under #2423752. Updated stat       
posture. 

15 Harris, Riley 2425035 
(AAPSO) 

M 20-680962 Pending Review  Tornquist –        
tomorrow; c     
final confirm       
until 9/15. 

18 Solodenko, Krystyna 2424522 
(AAPSO) 

M 20-680882 Pending Re-Review OPEN Santoyo, CH    
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possible organized response, law enforcement would collect response assets and assemble at various points throughout the 
city to be on stand-by if needed.  Only once an event reached a certain level of risk to public safety would additional law 
enforcement personnel be requested to respond and provide support or relief to the existing deployed law enforcement in that 
area.  One of these assembly locations was in view of the Hawthorne Bridge operator tender room. This room is located on 
the Hawthorne Bridge and is elevated above the roadway. 
 
 and as part of a organized response, the , theOften these vehicles would be responding to the emergency     
 
When I spoke to the Multnomah County engineering management, I learned that the bridge tender room is staffed by a 
Multnomah County Bridge tender 24 hours a day.  The tender’s responsibilities include lifting the bridge in the following 
circumstances: 
 

• When a boat needs the bridge to raise in order to have the appropriate clearance to pass under the bridge. 
• Every 8 hours to keep the bridge lift mechanism lubricated. (This is sometimes referred to as “exercising” or 

“testing” the bridge.) 
• When otherwise directed as needed for maintenance for engineers to inspect, maintain, or repair the lift mechanism. 

 
 
Each time the bridge is lifted, the normal business process includes the operator making a record of the lift in a log book that 
is kept in the tender room.  There, the operator is tasked with hand-entering the following information:  Date, time, purpose 
of lift, operator initials.  The lift process included lights and control arms. 
 
 
On the following days and times the Hawthorne Bridge lift was specifically and intentionally timed in a manner that 
disrupted and delayed the public safety response coming from the east side as they were attempting to reach the west side to 
assist in the response and provide support to other law enforcement officers: 
 
None of these lifts were for shipping traffic or for maintenance.  
 
 
 
 
From reviewing employee records, Det. Jeff Myers determined that bridge operator x was working for each of the lifts above. 
 
That person is a Multnomah County employee. 
 
 
 
The defendant wrote on a website on May 28, 2020 the following: “I work for the government.  That is ironic, for an 
anarchist, but the actual job involves relatively few compromises.  Specifically, I work as a drawbridge operator . . .”  On a 
different website on August 8, 2020, the defendant wrote an op-ed titled, Abolishing Police Is a Step Toward Ending White 
Supremacy and Capitalism, where he wrote “that the institution of policing must be abolished rather than reformed” when 
describing his book about the history of policing titled, Our Enemies in Blue.   
 
On June 17, 2020, at 12:08 AM, the defendant wrote the following statement in an email to his supervisor: 
 

I am hoping that you can say more about the rationale for the decision to accommodate the Portland Police 
in their demands that we delay Hawthorne Bridge lifts for their convenience. It seems contrary to the 
County Chair's dictum that we "lead with race," and also puts the County in the position of facilitating 
rather than interrupting institutional racism.  In effect it is a demand that we alter our practice in operating 
the bridges so as to benefit people who are actively and violently attacking civil rights demonstrators.  Is 
this the side of the fight that the County wants to be on? 

 
On July 2, 2020, at 11:58 PM, the defendant wrote the following statement in an email to his supervisor: 
 

. . . the more important consideration may be that the police as an organization are behaving lawlessly, 
committing innumerable and systematic violations of Constitutional rights and directly violating court 
orders against the use of tear gas and the like. Whatever obligation the County feels to assist the police in 
enforcing the law, that obligation surely does not extend to helping them break the law. 
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Another one of the businesses broken into was Rite Aid located at 622 SW Alder Street, Portland, Oregon.  Their 
front glass door was broken and looters entered the store.  There was video.  The defendant appeared to be one of the persons 
stealing cigarettes from behind the check-out counter. 

 
The defendant met with PPB Det. Mitch Hergert and Det. Jeff Myers on June 27, 2020.  The conversation was 

recorded.  The defendant admitted to stealing 4-5 rings from Kassab Jewelers, cigarettes from Rite Aid, and phone 
accessories from either AT&T or Sprint.  The defendant stated that when she saw her photo on Help ID ME that she changed 
her hair color.  The defendant provided to the police the only stolen ring she still had, which displayed a price tag of $2,990.  
The defendant stated that she sold the other rings. 

 
On June 28, 2020, the defendant gave Det. Hergert a pawn receipt from All That Glitters that she stated was in her 

car. She said the person listed on the pawn receipt as the seller, Isaac James Dinu, was with her in both Kassab Jewelers and 
Rite Aid.  The defendant claimed they split the money, and that she had him sell the rings for her because she didn’t want her 
name associated to the theft. 
 
             I believe there is probable cause to believe the defendant, SHALYNN AMARA KING, has committed the crime(s) 
of:  COUNT 1 - RIOT (OTHER RIOTERS NOT JOINTLY INDICTED), COUNT 2 - BURGLARY II, COUNT 3 - THEFT 
I (VALUE OVER $1,000, LESS THAN $10,000), COUNT 4 - THEFT I (LOOTING), COUNT 5 - BURGLARY II and 
COUNT 6 - THEFT I (LOOTING). 
 
 
The state requests that as a condition of release that the court order the defendant to not enter the following area of Portland, 
except for court purposes, the area bordered from Waterfront Park, to SW Jefferson Street, to SW 10th Avenue, to Burnside, 
and to also obey all orders from the police or other government authorities, including those during a protest, a demonstration, 
or a march.  Additionally, the state requests that as a condition of release that the defendant not list, sell, or otherwise offer to 
sell or pawn, directly or indirectly, any item using any company or internet service. 
 
Date                                     
 Signature 
 

Kevin D. Demer, DDA, OSB# 970473 
 
SUBSCRIBED AND SWORN TO BEFORE 
ME ON THE ABOVE DATE: 
        
 
          Notary Public For Oregon: 
     My Commission Expires: 
          Deputy Clerk of the 
     Circuit Court 
          Judge of the Circuit Court 
 
AFFIDAVIT OF PROBABLE CAUSE 
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AFFIDAVIT IN SUPPORT OF ARREST WARRANT -- 
Multnomah County District Attorney's Office, Portland, Oregon 97204 - (503) 988-3162 

On May 30, 2020, after other individuals engaged in criminal activity, such as rioting, looting, and arson, the event was 

declared an unlawful assembly.  A group of police officers were assigned to the Rapid Response Team Delta Squad (Delta). 

The officers were using a police van equipped with standing rails around the outside of the vehicle.  These rails allow officers 

to stand on the rails while holding on to the top of the van, while the van is in motion, and to quickly deploy to address a 

given situation.  

 

As Delta was in the process of completing an arrest at SW Broadway and SW Madison, Portland, Oregon, of an individual 

who was engaged in arson, the defendant drove slowly past the parked police van, excessively honked her horn, and someone 

from inside the car yelled out, “Fuck the police.”    

 

As the police van left that location, there were 18 police officers standing on the van’s rails. The van activated its lights and 

sirens since it was going to drive quickly to respond to another emergency.  

 

As van drove past the defendant and her car, the defendant suddenly sped her car up and changed lanes and swerved into the 

van’s direction of travel and suddenly stopped her car directly in front of the van to block the van’s travel.  The van had to 

suddenly and heavily apply the brakes, causing the officers on the rails to almost fall of the van with the substantial risk of 

serious physical injury to all 18 officers on the rails, per PPB Ofc. Lino Pavon, who was one of the 18 officers on the rails. 

  

A few officers dismounted the van and approached the defendant, the defendant sped off.   

The defendant was contacted a few blocks away by Ofc. Pavon.  She refused to open the door, and said “no” when asked, 

even after being warned that the window will be broken.  After the front seat passenger opened his door, the defendant’s door 

also became unlocked Ofc. Pavon was able to open her door.  When Ofc. Pavon ordered the defendant to exit the vehicle, the 

defendant dropped herself to the gound.  

 

After being advised of her Miranda rights, when asked by Ofc. Pavon if she had been drinking alcholol, she stated, “No.  I 

don’t drink at all.”  When told she smelled like she had been drinking, she replied, “I don’t drink, but I smoke a ton of weed.”  

Ofc. Pavon also observed the defendant’s bloodshot watery eyes, and a box of wine inside her car.  

 

PPB Ofc. Anthony Mora conducted a DUII investigation.  The defendant had difficulty following HGN instructions, but 

ultimately displayed 4 of 6 clues.  The defendant agreed to a breath test.  The result from the Intoxilyzer 8000 was .10% 
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AFFIDAVIT IN SUPPORT OF ARREST WARRANT -- 
Multnomah County District Attorney's Office, Portland, Oregon 97204 - (503) 988-3162 

BAC.  While the defendant first denied to Ofc. Mora that she had anything to drink, after being informed of the results, the 

defendant admitted that she had one glass of wine.  

 

     That the police report(s) from this incident and other computerized criminal records identify the defendant as DAHLIA 

JOY HANSON, a white  female, DOB 03/20/1996, with a last known address of 11106 NE Prescott Street, Portland, Oregon, 

97220. 

     That based upon the foregoing information, I have probable cause to believe that DAHLIA JOY HANSON has committed 

the crime(s) of: COUNT 1 - MISDEMEANOR DRIVING WHILE UNDER THE INFLUENCE OF INTOXICANTS, 

COUNT 2 - RECKLESS DRIVING, COUNT 3 - RECKLESSLY ENDANGERING ANOTHER PERSON, COUNT 4 - 

RECKLESSLY ENDANGERING ANOTHER PERSON, COUNT 5 - RECKLESSLY ENDANGERING ANOTHER 

PERSON, and COUNT 6 - RECKLESSLY ENDANGERING ANOTHER PERSON.  I move the Court on the within 

information that a warrant be issued for the apprehension of said defendant. 

  
Date                               _________________________________________ 

Kevin D. Demer, Affiant, OSB# 970473 
 
     SUBSCRIBED AND SWORN TO before me this   day of    ,    . 
 
                                      
Notary Public for Oregon 
My Commission Expires:   
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In the Circuit Court of the State of Oregon 
for Multnomah County 

 
  Court Nbr  DA 2424696-1 
STATE OF OREGON,  Crime Report PP 20-680706 
  
 Plaintiff,  
  
  
 v.  AFFIDAVIT OF PROBABLE CAUSE 
  TO SUPPORT SPECIAL RELEASE CONDITIONS  
SHALYNN AMARA KING  
 DOB:  08/11/1999 
 

 

  
 Defendant(s).  
 
 
 I, Kevin D. Demer, swear that I am a Deputy District Attorney for Multnomah County and that I have reviewed the 
police reports which have been filed in this case by police officers; that I have also watched video from this time, that I have 
spoken to other law enforcement officers, and that the crimes charged against defendant(s) occurred in Multnomah County 
and that the probable cause for special release conditions following the arrest of defendant(s) is as follows: 
 
 There was a protest and demonstration that started Friday evening, May 29, 2020, and continued into early Saturday 
morning, May 30, 2020, that occurred in downtown Portland, Oregon. During this event, there were thousands of people 
marching in the streets ignoring traffic control devices and without regard to safety risks from vehicles. There was no 
apparent leadership to the event from the participants, and that the march route was not communicated to governmental 
authorities.     
 

As the group marched, there were individuals within the group that were causing property damage, including 
breaking store windows, applying graffiti to windows, building facades, and statutes and monuments, and starting multiple 
fires. A large group of people numbering in the hundreds broke into the Pioneer Square Mall during the time when it was 
closed to the public. The doors were locked and all businesses were closed since it was after business hours.  Once inside the 
mall, some people in this group broke doors and windows to gain access into closed businesses.   Some of the video this 
writer has seen shows people crowding around still-secured doors and windows, and watching other people trying to make 
entry by breaking the business's glass. Once the glass was breached, people would rush into the store with multiple people 
simultaneously going thru the broken doorways or window ways.  Often the video would show people getting nearly stuck in 
the doorway because too many people were trying to get in at one time, and persons would have to turn their body sideways 
and shimmy in. Once inside the businesses, people would rush thru the store and steal store inventory, fixtures and displays.  
Video also showed people who made earlier entry trying to run out of the store with stolen items. Often these people would 
run into the crush of people still trying to make entry at the doorway.  Video also showed people inside the business running 
into each other in their excitement. 

 
A group of people, which also could have been over 100, also broke into other nearby businesses which were closed 

to the public and secured. One of these business was Kassab Jewelers located at 529 SW Broadway, Portland, Oregon.  
Kassab Jewelers is a retail jewelry store.  Their front glass door was broken and looters entered the store and broke display 
cases, and then stole jewelry. Per the owner, several hundred thousand dollars’ worth of inventory was stolen during the 
looting. There was video.  The defendant appeared to be one of the persons stealing jewelry from inside a broken case inside 
the store.   

 
Another one of the businesses broken into was Rite Aid located at 622 SW Alder Street, Portland, Oregon.  Their 

front glass door was broken and looters entered the store.  There was video.  The defendant appeared to be one of the persons 
stealing cigarettes from behind the check-out counter. 

 
The defendant met with PPB Det. Mitch Hergert and Det. Jeff Myers on June 27, 2020.  The conversation was 

recorded.  The defendant admitted to stealing 4-5 rings from Kassab Jewelers, cigarettes from Rite Aid, and phone 
accessories from either AT&T or Sprint.  The defendant stated that when she saw her photo on Help ID ME that she changed 
her hair color.  The defendant provided to the police the only stolen ring she still had, which displayed a price tag of $2,990.  
The defendant stated that she sold the other rings. 
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On June 28, 2020, the defendant gave Det. Hergert a pawn receipt from All That Glitters that she stated was in her 
car. She said the person listed on the pawn receipt as the seller, Isaac James Dinu, was with her in both Kassab Jewelers and 
Rite Aid.  The defendant claimed they split the money, and that she had him sell the rings for her because she didn’t want her 
name associated to the theft. 
 
             I believe there is probable cause to believe the defendant, SHALYNN AMARA KING, has committed the crime(s) 
of:  COUNT 1 - RIOT (OTHER RIOTERS NOT JOINTLY INDICTED), COUNT 2 - BURGLARY II, COUNT 3 - THEFT 
I (VALUE OVER $1,000, LESS THAN $10,000), COUNT 4 - THEFT I (LOOTING), COUNT 5 - BURGLARY II and 
COUNT 6 - THEFT I (LOOTING). 
 
 
The state requests that as a condition of release that the court order the defendant to not enter the following area of Portland, 
except for court purposes, the area bordered from Waterfront Park, to SW Jefferson Street, to SW 10th Avenue, to Burnside, 
and to also obey all orders from the police or other government authorities, including those during a protest, a demonstration, 
or a march.  Additionally, the state requests that as a condition of release that the defendant not list, sell, or otherwise offer to 
sell or pawn, directly or indirectly, any item using any company or internet service. 
 
Date                                     
 Signature 
 

Kevin D. Demer, DDA, OSB# 970473 
 
SUBSCRIBED AND SWORN TO BEFORE 
ME ON THE ABOVE DATE: 
        
 
          Notary Public For Oregon: 
     My Commission Expires: 
          Deputy Clerk of the 
     Circuit Court 
          Judge of the Circuit Court 
 
AFFIDAVIT OF PROBABLE CAUSE 
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INTERFERE W/PUBLIC SAFETY-
OTHE Portland Police Bureau CASE NUMBER

GO 42 2020-680801
DA INTERFACE RELEASE

PRINTED ON: 06/15/2020     PRINTED BY: 28929 Page 4/14 VERSION: 171113.1

Due to the crowd dynamics, I did not want to arrest MILES because it could cause
 a flashpoint which meant a point that made the crowd upset and would become more
 energetic.  I gave him a lawful order to leave the area or at least go in front
 of me rather than stay behind me because I was concerned about officer safety and
 also he was within the closed boundary.  He still refused to listen to me.  
 
 
Charlie Squad ended up mounting back on the rails and left the area. Shortly
 after, the crowd of protesters walked northbound on SW Park, then eastbound on
 SW Morrison, then stayed in the middle of SW Morrison / SW Broadway.  My squad
 went southbound on SW Alder / SW Broadway and dismounted where the protesters
 were at.  I observed MILLER in the middle of the street while he kept raising
 his skateboard to yell at us.  The protesters obstructed our direction of travel
 because they would not get out of the street. 
 
 
When my squad dismounted, the protesters walked to the east into the Pioneer
 Courthouse Square which was within our closed boundary because of the civil
 disturbance.  MILES was in the front of the Starbucks in the Pioneer Courthouse
 Square and refused to disperse.  I followed him because he stood out with his mask
 and multicolored vest.  It was clear that he wanted to stay within the crowd to
 be hostile to law enfrocement.  When he turned around to look away from us, I ran
 up to him and held him by his vest.  I told him I was the police and he was under
 arrest.  I grabbed the back side of his vest with my right hand and his left arm
 with my left hand.  
 
 
I saw Officer Green ran up to me to assist and held onto his right arm.  I told
 MILLER multiple times to not resist because he was under arrest but he would
 tense his arm and yell back "Fuck you! I live in Portland, this is where I live!
 You can't arrest him."  I gave him one more warning that if he did not follow my
 directions, I would use force on him.  He still refused to listen to me and raised
 his skateboard with both hands in the air as if he wanted to use it to hit us.
  MILES continuously tried to grab a hand rail to escape. 
 
 
I told Officer Green that I was going to take him down to the ground but when I
 yelled that, MILES grabbed my vest and we tumbled down the stairs.  MILES landed
 on his chest while I landed on my head but luckily I wore my bureau RRT issued
 helmet.  I had to use my right hand to brace my fall which started to hurt later
 in the night.  The fight continued because he refused to put his hands behind
 his back.  I told MILES to stop resisting or else I would pepper spray him but
 he still refused to listen to our instructions.  Officer Baer segmented his head
 to keep him under control on the ground while I had to pry his left hand from the
 bottom of his stomach to put it behind his back.  Once I got his left hand behind
 his back, he placed his right hand behind his back.  Officer Green and I placed
 him in flex cuffs without further resistance.  
 
 
I told him I did not want to use additional force and told him to listen to my
 instructions but he responded with, "I'm not going to listen to you pig! I want my
 lawyer and my phone call, I know my rights!"  Officer Green and I escorted MILES
 to the SW Morrison side of the Pioneer Courthouse Square and searched him in front
 of a Central Mobile Field Force marked police car.  He refused to give me his name
 and said he did not have to listen to me.  
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Wilson 2424010 

Priors: None located  

Facts: 

On 6/21/20, PPB Officer Dustin Barch was deployed as a member of the rapid response team ("RRT") to 

serve as crowd control for ongoing protests.  That evening, a group of protesters blocked the 

intersection at SW 3rd and SW Main and attempted to take apart fencing that had been erected around 

the Multnomah County (3rd Ave.) side of the Justice Center.  A sound truck was making announcements 

ordering protesters to stop cutting the fencing and clear the street.  At approximately 12:39AM on 

6/22/20, the RRT was requested to clear the street.  A plan was made to use a skirmish line to move 

protesters from the street into the park.  As Officer Barth was doing this, he placed his hand on the 

chest of a protester to push them back towards the park.  The subject, wearing a balaclava over their 

face, used their left arm to strike Officer Barth's left arm just above the wrist.  Officer Bart felt a shock of 

pain shoot up his arm to the elbow, momentarily losing feeling in his hand.  He grabbed the subject's 

backpack and pulled them out of the crowd, handing them over to assisting officers to be taken into 

custody.  She was identified as ELLE MARIE WILSON and was transported to the detective division where 

she was photographed and fingerprinted by Det. Cox.  She declined an interview.   
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From:  VASQUEZ Nathan

Sent time:  07/06/2020 10:13:32 AM

To:  SCHMIDT Michael; REES Donald

Cc:  UNDERHILL Rod

Subject:  RE: Protestor policy draft

Attachments:  Riot summary case sheet.docx    
 

Mike,
I was able to speak with the city attorney’s office this morning and obtain the information necessary to answer your questions
below.  PPB makes these determinations based on established directives. 
 
From my experience the directives I have listed below are followed for all types of protest whether they are the protest from
the past month or the Proud Boy vs. Antifa of the past few years.  The directives lay out Crowd Management/Crowd Control and
can be found on the City of Portland Website if you know where to look, here is the link
(https://www.portlandoregon.gov/police/article/649358).  This link contains many definitions commonly used by PPB and has
a 7 point policy providing guidelines for PPB.  In recent protests/demonstrations, police have waited long past the point in
which they could have declared a Unlawful Assembly, Civil Disturbance, or Riot.  I have also included the ORS for Riot below
and I have attached a summary of case law associated with Riot.
 
 
ORS 166.015‐ Riot
(1) A person commits the crime of riot if while participating with five or more other persons the person engages in tumultuous and
violent conduct and thereby intentionally or recklessly creates a grave risk of causing public alarm.
(2) Riot is a Class C felony. [1971 c.743 §218]
 
 
What does it take for LE to call an assembly unlawful? 
Civil Disturbance:  An unlawful assembly that constitutes a clear and present danger of riot, disorder, interference with traffic upon
the public streets or when another immediate threat to public safety, peace or order appears.  
What does it take to call it a riot?
Riot: Six or more persons engaging in tumultuous and violent conduct and thereby intentionally or recklessly creating a grave risk of
causing public alarm, excluding persons who are engaged in passive resistance. ****Please note that the ORS only requires 5
people and in the events I have seen in which a riot has been declared the people involved are typically in excess of 25 and
sometimes as many as several hundred. 
What objectively would LE point to as conditions precedent for declaring a political gathering one of those things
(if not obvious from the definitions)?
In the past month, I have observed that Law enforcement will identify extensive property damage, vandalism, blocking of
streets, and other general public order offenses, but will not declare an unlawful assembly.  Generally, after they
observe extensive assaultive behaviors either to the police or individuals inside of the demonstrations, the use of
explosive devices, or substantial throwing of dangerous projectiles at police.
Is the use of those labels consistent across protests? (proud boys...etc)
Yes, however PPB has waited much longer in recent protest to declare an Unlawful assembly or riot than in past years.
 
****Please also note that once police declare an event an Unlawful Assembly or a Riot, they then announce that to the crowd
(with loud sound trucks) and give them 20 minute to an hour to disperse and leave the area.
 
Nathan
 

From: SCHMIDT Michael <Mike.Schmidt@mcda.us> 
Sent: Wednesday, July 1, 2020 7:39 PM
To: VASQUEZ Nathan <Nathan.VASQUEZ@mcda.us>; REES Donald <Donald.REES@mcda.us>
Cc: UNDERHILL Rod <Rod.UNDERHILL@mcda.us>
Subject: Re: Protestor policy draft
 
I shared this document with Nathan to just get his quick take on it, and it prompted questions for me. I don't want to
have conversations without sharing them with all of us, since we are all working on this together at this point. I really
like the introduction in the document, and the affirmation of the SF office's policies to protect free speech, and the
recognition that protests are responsible for some of our nation's proudest achievements. 
 
Some questions I have (for Nathan): 
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What does it take for LE to call an assembly unlawful? 
What does it take to call it a riot?
What objectively would LE point to as conditions precedent for declaring a political gathering one of those things (if not
obvious from the definitions)?
Is the use of those labels consistent across protests? (proud boys...etc)
 
You can probably tell what I'm getting at, but my thought process is ‐ I am willing to issue IPO's when it is CLEAR that
there is danger (public safety) in not intervening.  I prefer individualized IPO's to indiscriminately gassing crowds (or
other generalized methods of crowd control). I don't want to create a policy that leaves LE with no options except to use
a more generalized crowd control tactic when a more surgical one (IPO) could have prevented the need.
 
If a political gathering meets the definition of an Unlawful assembly, or a riot ‐ perhaps the facts that led to that
label need to be articulated in a police report we review before we consider charging an IPO in a political gathering
context? AND perhaps we need VIDEO evidence to corroborate that assessment ‐ since we know we can count on
counter narratives disputing any facts relied upon. As a practical matter, I would think that this information would
ultimately be helpful to any finder of fact if ever confronted with the need to evaluate whether an IPO was restricting a
person's freedom of speech. 
 
I watched videos from last night's protest at PPA HQ, and I know that I could not see everything that led up to the
designation that it was an unlawful assembly, but it wasn't clear to me what events triggered that designation, and the
same goes for when it was determined the event was a riot. I believe that the commitment I made in the room yesterday
was predicated on the assertion that IPO's would ONLY be used in the most necessary situations and where the target
of the IPO was more than a passive observer. The case presented to local officials yesterday was that the DA being
willing to charge IPO was a necessary tool that would be directed toward people that were participating in a coordinated
strategy of creating a dangerous situation for the community and the LE officers present. 
 
All of this is made so much more tricky than a "run of the mill" protest (if there is such a thing) because the target of the
political speech is the police...the very people who we (the community) are entrusting the discretion to shut it down.
That is SO problematic. I recognize that it is not avoidable. BUT we should be sterling on the objective standards that go
into a decision to curtail a community member's first amendment rights before our office decides to use our discretion to
issue criminal charges. WE do not want to be part of a strategy to stifle speech, especially critical speech directed at the
criminal justice system (I'm not saying that is what is happening ‐ just noting the problematic situation these particular
political protests present).  
 
Just some of my thoughts as we all navigate this challenging terrain together. I don't expect that we hash this out over
email, although if there are easy answers to the questions I posed, that would be welcome information for me to have
and consider in advance of us getting together at some point in the near future.
Mike
 
 
 

From: VASQUEZ Nathan
Sent: Wednesday, July 1, 2020 6:16 PM
To: SCHMIDT Michael
Subject: Re: Protestor policy draft
 
It is interesting. I believe it is possible to draft something along those lines which would leave more room to address
arrests that occur during a violent event but don’t necessarily include charges of violence. The ultimate question will be
whether or not you want to adopt a policy of categorically not issuing certain cases.
 
I am happy to help however you would like. Would you like me to send you a breakdown of the cases in various
categories?
 
I will support you directives and I am happy to discuss this as much as you would like.
 
Nathan Vasquez
Senior Deputy District Attorney
Multnomah County DA’s Office
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From:  WEISBERG Brent

Sent time:  07/01/2020 02:59:45 PM

To:  DA Reception; RUFFING Tamara

Subject:  FYI - Protest cases
 

Continue to send any calls/VMs/emails to my MCDA email and/or desk phone.
Here’s the statement I have been providing.
Also, thank you, thank you, thank you, thank you for helping field calls and email today.
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Dear District Attorney Underhill; First Assistant Howes; Chiefs Snowden, Casalino, and Rees: 

First, thank you for inviting us to participate in this process. We believe strongly in the work we 

do, and even more so, in our ability to affect positive change in our community. As your 

deputies, we will continue to faithfully carry out this office’s policies, but agree that more can 

and should be done. Many of us are deeply impacted personally and professionally by the 

ongoing national crisis, and are eager to work together towards a more equitable criminal justice 

system.   

We are members of law enforcement. We have all sworn to uphold the laws of our state and 

country, and the constitutions of both. We must hold ourselves and other members of law 

enforcement to the highest levels of scrutiny because of the tremendous responsibility and trust 

that the public gives us.  

The Black Lives Matter movement, the demonstrations of our communities, and your invitation 

to act has inspired the members of this office. These past weeks have been difficult for all of us, 

and particularly for our prosecutors of color. Many of us chose to be prosecutors because the 

position affords us the opportunity, and entrusts us with the obligation, to serve our community.  

 

The senseless killing of George Floyd, Breonna Taylor, Ahmaud Arbery and countless other 

victims have left many of us struggling with our roles as members of a criminal justice system 

that enables these crimes and perpetuates these injustices.  

 

We are hurting. We are angry. We recognize that prosecutors have a unique responsibility not 

just to protest, mourn, and discuss, but to participate in the solution. We need to do more than 

agree that Black Lives Matter; we must act. 

In an effort to be more effective and organized, and respect the amount of time allotted for the 

meeting, we have compiled some of our ideas. Our hope is that you consider these ideas and see 

that your deputies are motivated and ready to do the hard work our community demands and 

deserves. 

We ask that you consider the following: 

  

1. MCDA releasing a public, unequivocal statement in support of Black Lives Matter 

that acknowledges and apologizes for the role our office has played in the system, and 

that explains the concrete policy changes we are implementing. 

 

2. Policy manual amendments with clear guidance to DDAs about what to do when we 

encounter instances of police and prosecutor misconduct, instances of constitutional 

violations, and that delineate the appropriate responses to each.  

 

3. The development of programs aimed at recruitment and retention of prosecutors of 

color and diversifying leadership within MCDA, including a committee that 

advocates for and supports minority employees.   
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4. The publication of statistics on our public website to include the racial make-up of 

our declines, convictions, downward departures to probation, crime-to-violation 

treatment, expungements, and dismissals.  

 

5. More responsive diversionary programs for resolving all non-violent misdemeanor 

arrests related to public demonstrations and protests.  

  

6. The creation of a mentorship program with Multnomah County high schools and local 

colleges that unifies communities of color with prosecutors, and encourages increased 

representation of communities of color in the legal profession.   

 

 

Thank you for your leadership and continued dedication to improving the lives of all you serve.  

 

 

Sincerely, 

 

  

Leslie Wu 

Adrienne Anderson 

Mariel Mota 

Anna Fuller 

Angela Rico  

Maggie Burgess 

Kelley Rhoades 

Reid Schweitzer 

Kevin Demer 

Kate Molina 

Eric Palmer 

Maddie Loeb 

Jesse Neilson 

Aileen Santoyo 

Chuck Mickley 

Victor Hugo Mercado 

Michael Lee 

Caroline Wong 

Tara Gardner 

Katherine Martinez 

Alexander Garcia 

Andrew Macmillan 

Ashly Crockett 

 

 

 

William Garms 

Chris Shull 

Clayton Jacobson 

Devin Franklin 

Trista Speer 

Eric Zimmerman 

Quinn Zemel 

Afton Coppedge 

Sean Hughey 

Rebecca Freeman 

Abbie Tornquist 

Branden Meadows 

Nathan Vasquez 

Travis Sewell 

Amanda Nadell 

Melissa Marrero 

Glen Banfield 

Suleima Garcia 

Ryan Solomon 

Rachna Hajari 
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RESEARCH AND POLICY ON PROSECUTING PROTEST CASES 

 

Following the murder of George Floyd in Minneapolis, members of our community have 

taken to the streets every night to express their collective grief, anger, and frustration 

over not just this senseless act of violence, but the countless other abuses people of color 

have endured in our country throughout its history.  Their calls for change go beyond an 

end to police violence and encompass the need for all of us to acknowledge and address 

centuries of racism and oppression, racism that has manifested itself in mass 

incarceration, economic inequality, educational disadvantages, and disparities in health 

care that have allowed COVID-19 to ravage our communities of color.   

 

As prosecutors, we must acknowledge the depth of emotion that has motivated these 

protests and recognize that we will undermine public safety, not promote it, if we 

leverage the force of our criminal justice system against peaceful protestors who are 

simply demanding to be heard.   

 

Therefore, our Office will apply the presumptions detailed below to all arrests arising 

from the protests in our community.  As with all presumptions, where an individual case 

presents unusual, aggravating circumstances, line prosecutors may obtain supervisor 

approval to proceed with the case.     

 

I.  Background on declination of criminal charges 

 

Before the Office can commit to the large-scale declination of a class of criminal charges, 

we must first examine whether prosecuting these cases is necessary for or advances 

public safety.   

 

Research shows that it is extremely unlikely that any observable increase in crime would 

result from the large-scale dismissal of protest-related cases.  Any criticism that, by 

declining to prosecute these matters, we are encouraging or motivating protestors to 

break the law has no empirical support. The truth is that any individual who is not 

dissuaded from illegal conduct by the threat of police violence against them or by the 

likelihood of arrest will also not be influenced by whether or not prosecution might 

follow.     

 

A prosecutor choosing to decline to prosecute a case is not legalizing the underlying 

conduct. Police make the decisions whether to arrest a person, and may continue to do 

so as long as the arrest itself is lawful. Declining to prosecute cases in no way 

undermines the legality of an arrest or changes Oregon law.  

 

The COVID-19 pandemic has created a crisis moment for our criminal justice system 

which mirrors its impact on every other sector of society.  Resources are and are 

expected to remain extremely scarce, both within the office of the District Attorney and 

more broadly within our judicial system, corrections institutions, public defense budgets 
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and other crucial partners.  This profound shortfall creates the need to be especially 

vigilant in assessing the return on the investment of each additional dollar spent in 

prosecuting a particular case.  Seen through that lens, the prosecution of cases relating 

solely to protest activities, most which have a weak nexus to further criminality and 

which are unlikely to be deterred by prosecution, seems a particularly poor investment. 

 

In addition, a prosecutor’s evidence-based decision to decline a certain case will not lead 

to any increase in criminal conduct. Because individuals will still be subject to arrest, the 

policy would only impact rates of offending if the prosecution itself, isolated from the 

underlying arrest, affects behavior. Numerous studies show that, while the degree to 

which criminal prohibition deters the general public from offending (“general 

deterrence”) is influenced by the certainty of apprehension, it is largely unaffected by 

the severity of punishment that follows.1  

 

Explanations for this result are many, but largely rest on the observation that arrest 

itself carries a number of negative informal consequences (“unpleasantness of the 

apprehension itself, possible loss of liberty due to pretrial detention, … legal fees, … 

social and economic costs triggered by arrest, even without conviction, such as 

disapproval of family, friends, and the community at large, as well as job loss”) that, for 

most individuals, are the primary forces preventing criminal activity.2 Whether or not 

that arrest is followed by a prosecution, however, has little to no effect. Therefore, any 

criticism that a declination policy is akin to legalization or encourages criminal activity 

is entirely unfounded.    

 

For arrested individuals, the vast majority of research shows that prosecution does not 

reduce future criminal activity (“specific deterrence”), but rather has no effect or 

promotes it. 3  In fact, imposing more severe sanctions actually increases the likelihood a 

person will commit another offense in the future.4  Prosecuting protestors then, may 

undermine public safety in the long run by imposing a criminal record upon a large 

number of individuals who will then have greater difficulties obtaining housing, 

employment, and stability.  These effects are why research on deterrence supports a 

policy in which criminal justice “contact or arrest and any subsequent sanction should 

be as lenient as possible within the limits of public safety.”5  

 

                                                   
1 Daniel S. Nagin, Deterrence in the Twenty-First Century, in Michael Tonry, ed., CRIME AND 

JUSTICE IN AMERICA, 1975-2025, v. 42 (2013), 201-202.   
2 Id. at 210.   
3 David Huizinga and Kimberly L. Henry, The Effect of Arrest and Justice System Sanctions on 
Subsequent Behavior: Findings from Longitudinal and Other Studies, in Akiva M. Liberman, 
ed., THE LONG VIEW ON CRIME: A SYNTHESIS OF LONGITUDINAL RESEARCH (2008) at 244.   
4 Id.  
5 Id. at 250 (“Whether to employ no sanctions, lenient sanctions, or harsh sanctions cannot be 

determined by the effect on the offender; the outcome is the same.”).   
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There are also no studies that support the claim that failing to prosecute low-level 

offenses will embolden individuals to commit more serious crimes.  To the contrary, the 

existing research shows that specific deterrence, to the extent it exists at all, doesn’t 

translate between offenses. “[A]ttempts by authorities to crack down on minor crimes … 

are not likely to spill over to affect beliefs about the probability of arrest for more serious 

crimes.”6  

 

II. Draft Protest Policy  

 

For all arrests made during the protests in Portland, our Office will apply the following 

presumptions:  

 

1. Presumption of dismissal/declination:  

 

We will presumptively decline to charge ordinance violations and crimes that do not 

involve deliberate property damage, theft, or the use or threat of force against another 

person.  Crimes in this category include: 

 

● Interference with a police officer, ORS § 162.247 

● Disorderly conduct, ORS § 166.025 

● Criminal trespass, ORS §§ 164.245 and 164.255 

● Escape III, ORS § 162.145 

● Harassment where the facts do not allege physical contact with another, ORS § 

166.065(a)(B) 

● Riot, ORS § 166.015 

 

2.  Resisting Arrest, ORS § 162.315: 

 

Any charge of resisting arrest which arises from protesting activity should be subjected 

to a high level of scrutiny by the issuing deputy.  Consideration should be given to 

the chaos of a protesting environment, especially after tear gas or other non-

lethal munitions have been deployed against protestors en masse.  Issuing 

deputies should consider: 

 

● Did law enforcement have probable cause for the arrest for a crime beyond those 

listed in Sec II(1) of this policy? 

● Had the defendant been recently subjected to tear gas or other less lethal 

ordinance?  Were they otherwise in pain, or unable to breathe or see at the 

moment the resistance occurred? 

                                                   
6 Raymond Paternoster, How Much Do We Really Know about Criminal Deterrence?, 100 J. 

CRIM. L. & CRIMINOLOGY 765, 809 (2010), 

https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&a

rticle=7363&context=jclc.  
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● Was the character of the resistance unreasonably severe? 

● Did the act of resistance result in injury to the officer? 

● What level of force was applied by the officer, and did they make any reasonably 

available attempt at deescalation before making the arrest in a manner which 

created resistance? 

 

Because of the sensitive and difficult nature of these cases, issuing deputies are 

encouraged to consult with supervisory staff as necessary prior to making a decision to 

issue the case. 

 

 

3.  Presumption of community court/conditional dismissal:  

 

In some felony charges, as well as where an individual has been accused of a 

misdemeanor or felony causing financial but not physical harm to another during a 

protest, there will be a presumption that the individuals will either be offered 

conditional dismissal after restitution is paid to the victim or other amends to the 

community are made, including restorative justice with the impacted victim.  Offenses 

in this category include:  

 

● Criminal mischief, in an amount under $1000, ORS §§ 164.345, 164.354.  A 

conditional dismissal may also be granted in an amount higher than $1000 if the 

damage is entirely due to vandalism. 

● Theft, in an amount under $1000,ORS §§ 164.015, 164.043, 164.045, 

164.055(1)(b). 

● Burglary II if combined with the above, ORS § 164.215. 

 

4.  Offenses handled in the normal course:  

 

All other offenses, including those that allege acts of physical violence against civilians 

will be handled according to our general office policies.   
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From:  JEFFREY <jeffreyhowes@comcast.net>

Sent time:  07/27/2020 05:05:36 PM

To:  HOWES Jeffrey

Subject:  Fwd: Draft of protest policy attached

Attachments:  Draft protest policy 7.24.20.docx    
 

Sent from Xfinity Connect App

------ Original Message ------

From: Mike Schmidt
To: jeffreyhowes@comcast.net
Sent: July 27, 2020 at 4:57 PM
Subject: Fwd: Draft of protest policy attached

Sent from my iPhone

Begin forwarded message:

From: Amy Weber 
Date: July 24, 2020 at 11:20:54 AM PDT
To: Mike Schmidt , Jessica Brand 
Subject: Draft of protest policy attached

Hi Mike.
Attached is a draft of a protest policy. If you are planning to release it, you may want to trim some
of this research out of here, but I wanted you to have the opportunity to read through it. Happy to
talk more about it when you have had a chance to look.
Amy

Amy Weber
The Wren Collective, LLC
wrencollective.com
(305) 793-7321 (cell)
(919) 869-7970 (office)
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From:  Mike Schmidt <multcomike@gmail.com>

Sent time:  06/22/2020 03:29:59 PM

To:  Aaron Knott <aaronknott@gmail.com>

Subject:  Re: Introduction
 

Just text when you free up. 

Sent from my iPhone

On Jun 22, 2020, at 12:07 PM, Aaron Knott wrote:

Yeah, let’s make sure to talk tonight. I don’t have many windows atm. 

Sent from my iPhone

On Jun 22, 2020, at 9:30 AM, Mike Schmidt wrote:

Yeah, I figured

Sent from my iPhone

On Jun 22, 2020, at 8:09 AM, Aaron Knott wrote:

I'm out on this but I assume you don't need me or you would've said so.

On Sun, Jun 21, 2020 at 8:58 PM Mike Schmidt multcomike@gmail.com> wrote:
Let’s say 11:30? I have an hour there at this point. Shall we zoom?

Sent from my iPhone

On Jun 21, 2020, at 8:56 PM, Jessica Brand
jessica.brand@wrencollective.com> wrote:

Of course. I’m free after eleven your time.

On Sun, Jun 21, 2020 at 10:53 PM Mike Schmidt
multcomike@gmail.com> wrote:

Hi Amy and Jess, do you have time to touch base tomorrow?

Sent from my iPhone

On Jun 19, 2020, at 12:39 PM, Amy Weber
amy.weber@wrencollective.com> wrote:
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Very helpful! Thanks!

Amy Weber
The Wren Collective, LLC
wrencollective.com
(305) 793-7321 (cell)
(919) 869-7970 (office)

On Fri, Jun 19, 2020 at 3:02 AM Mike Schmidt
multcomike@gmail.com> wrote:

Here are my initial thoughts:

For Aug 1: I want to have police accountability policies -
Some things like OIS May be in the air for a bit depending
if that authority is transferred to DOJ or not, but I think
there’s a lot we can Still do.
Covid backlog / Ramos strategy
Protest case strategy

Some of this is more communication strategies around
decisions.

For Jan 1:
racial justice package
DA led “end“ to cash bail
Restorative justice approach (could also be helpful in Covid
backlog) also could be good thing to do with emerging
adults (18-25) also could be useful in shrinking
misdemeanors (likely to be in a shit budget)

Office structure / personnel
Union issues, increased diversity in management

Other “nice to haves”
Conviction Integrity (internal Brady police?) / Updated
forensic science / old sentence review unit (I’m worried
about this in context of a terrible budget)

I’m sure I’m leaving some stuff off, as it’s late and I am
slammed these days! But hopefully this gives you some
things to work with?

Mike

Sent from my iPad

On Jun 18, 2020, at 1:00 PM, Amy Weber
amy.weber@wrencollective.com> wrote:

Just circling back on this...
I spoke to Dave, and all he needs is for
us to give him a final scope of work. It
doesn't have to be written in stone, but
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if you could let us know what areas you
are interested in policy-wise, that
would be helpful. Once this is in the
works, we can get started!
Looking forward to working with you,
Amy

Amy Weber
The Wren Collective, LLC
wrencollective.com
(305) 793-7321 (cell)
(919) 869-7970 (office)

On Tue, Jun 16, 2020 at 5:29 PM Amy
Weber amy.weber@wrencollective.com>
wrote:

Mike and Aaron--
It was great speaking with you today.
Attached are two model policies
(probation and bail) that we wrote for
Virginia commonwealth attorneys.
While these aren't specific to any
particular office, they are tailored to
Virginia law. We thought these would
give you the best idea of what we have
to offer. Let me know if you have any
questions about it.

In addition to assistance with staffing
issues, office organization, and
communications support during policy
roll-out and in times of crisis, we have
written and could help with policies in
the following areas:
1. Bail
2. Diversion/Declination
3. Intake
4. Probation
5. Plea guidelines
6. Fines and Fees
7. Prosecutions related to policing
8. Brady (related to officer
misconduct) and "do not call" or
exclusion lists
9. Conviction integrity or sentencing
review units
10. Juvenile transfer
11. Felony and Misdemeanor case
backlog

We could also help develop a plan for
the Ramos cases, or whatever else you
think you will need.
I imagine that Dave will need some
information about the scope of our
involvement, so let us know what
areas you'd like our help with, even
potentially.

We should have mentioned this as well
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-- we do this work without any billing
or publicity. These policies will be
yours, not ours. We are just here to
help you figure out how to implement
meaningful changes to the criminal
justice system in Portland.

Looking forward to it!
Amy

Amy Weber
The Wren Collective, LLC
wrencollective.com
(305) 793-7321 (cell)
(919) 869-7970 (office)

On Mon, Jun 15, 2020 at 7:15 PM Mike
Schmidt multcomike@gmail.com> wrote:

Talk to you then. -Mike

On Mon, Jun 15, 2020 at 9:03 AM Jessica
Brand jessica.brand@wrencollective.com>
wrote:
https://us02web.zoom.us/j/87047095399 

On Mon, Jun 15, 2020 at 10:58 AM
Amy Weber
amy.weber@wrencollective.com> wrote:

We haven't heard back, so we will
just stick with the 12:30 PT time
tomorrow. Jess will send a zoom
invite shortly.
Talk to you soon,
Amy

Amy Weber
The Wren Collective, LLC
wrencollective.com
(305) 793-7321 (cell)
(919) 869-7970 (office)

On Sat, Jun 13, 2020 at 7:08 PM Mike
Schmidt multcomike@gmail.com>
wrote:

I’m flexible. Aaron, would moving the
time help? I know you’re slammed
these days.

Sent from my iPhone

On Jun 13, 2020, at
12:17 PM, Amy Weber
amy.weber@wrencollective.com>
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wrote:

We can do it earlier too.
Want to pick a time? I
chose sort of randomly.

On Sat, Jun 13, 2020 at
3:16 PM Aaron Knott
aaronknott@gmail.com>
wrote:

I'll have a half an hour
only at 12:30, but I'm
available.

-Aaron

On Sat, Jun 13, 2020 at
6:41 AM Amy Weber
amy.weber@wrencollective.com>
wrote:

Sure. Looking forward
to it,
Amy

On Fri, Jun 12, 2020
at 10:45 PM Mike
Schmidt
multcomike@gmail.com>
wrote:

That works for me!
Do you want to send
out a calendar invite?

Mike

Sent from my iPhone

On Jun
11,
2020, at
4:30
PM,
Amy
Weber
amy.weber@wrencollective.com>
wrote:

We are
really
open.
So how
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about
12:30
PT on
Tuesday?
Would
that
work?

Amy
Weber
The
Wren
Collective,
LLC
wrencollective.com
(305)
793-
7321
(cell)
(919)
869-
7970
(office)

On Thu,
Jun 11,
2020 at
7:03
PM
Mike
Schmidt
multcomike@gmail.com>
wrote:
Great!
I’m so
excited
to be
connected...what
a time
to be
alive in
the
world
of CJ
reform!

I’ve
added
in my
friend
and
collaborator
Aaron
Knott,
as I’d
like
him to
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attend
as well.

I could
do
Tuesday
before
2 pm;
Wednesday
before
2 with
the
exception
of a
10:30-
11:30
mtg I
have.
Thursday
between
9-1pm.
Friday
I could
make
anytime
before
2
work.
All
times
pst
obviously!

Let me
know
what
works
and
Aaron
and I
will try
to
make it
happen.

Mike

Sent
from
my
iPad

On
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Jun
11,
2020,
at
1:19
PM,
Amy
Weber
amyweberesq@gmail.com>
wrote:

Mike-
-
It's
great
to
meet
you!
A s
I'm
sure
Dave
told
you,
Jess
and
I
have
worked
with
elected
prosecutors
all
over
the
country
on
their
transition,
staffing,
office
organization,
policy
development
and
implementation,
as
well
as
communications
surrounding
these
and
other
issues.
We
would
love
to
talk
over
how
we
might
be
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able
to
help
you
in
your
new
role
as
DA.
Do
you
want
to
send
us
some
times
to
talk
that
are
convenient
for
you?
I
prefer
to
do
it
before
2PM
Pacific
time
if
possible,
but
I
can
make
it
work
if
not.
Looking
forward
to
speaking
with
you
soon,
A m y

On
Thu,
Jun
11,
2020
at
3:15
PM
David
Menschel
davidmenschel@gmail.com>
wrote:

Hey
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Mike,
I
want
to
introduce
you
to
Amy
and
Jess
who
run
the
Wren
Collective.
As
I
mentioned,
they
have
worked
with
DAs
around
the
country
to
design
and
implement
a
variety
of
policy
reforms.

Amy
and
Jess,
this
is
Mike.
He
recently
won
the
race
for
Multnomah
County
District
Attorney.

I'll
leave
the
rest
to
you
guys
to
follow
up
to
set
up
a
call.

Stay
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safe,
David

-- 
Amy Weber
The Wren
Collective, LLC
wrencollective.com
(305) 793-7321
(cell)
(919) 869-7970
(office)

-- 
Amy Weber
The Wren Collective,
LLC
wrencollective.com
(305) 793-7321 (cell)
(919) 869-7970
(office)
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August 11, 2020  

 
 

Mike Schmidt, District Attorney 
1021 SW Fourth Avenue, Room 602 
Portland, OR 97204-1912 
Phone: 503-988-3162 Fax: 503-988-3643 
www.mcda.us 

 
 

 
POLICY REGARDING PROTEST RELATED CASES 

 
Members of our community have taken to the streets every night since the murder of 
George Floyd to express their collective grief, anger, and frustration over not just that 
senseless act of violence, but the countless other abuses People of Color have endured 
in our country throughout history. The demands for change go beyond calling for an end 
to police violence and encompass the need for all of us to acknowledge and address 
centuries of racism and oppression that are manifested in mass incarceration, economic 
inequality, educational disadvantages, and disparities in health care that have allowed 
COVID-19 to ravage our communities of color. 

 
As prosecutors, we acknowledge the depth of emotion that motivates these 
demonstrations and support those who are civically engaged through peaceful protesting. 
We recognize that we will undermine public safety, not promote it, if we leverage the force 
of our criminal justice system against peaceful protestors who are demanding to be heard. 

 
The Multnomah County District Attorney’s Office will always strive to advance the safety 
of our community and its members. We recognize the need to broaden our vision of what 
a safe community means and our role in promoting that vision. To advance public safety 
we must not only prevent crime, but must also promote economic and housing stability, 
educational opportunities, strong family and community relationships, and the mental and 
physical health of all those who live in our county. 

 
Seen through that lens, the prosecution of cases relating solely to protest activities, most 
of which have a weak nexus to further criminality and which are unlikely to be deterred by 
prosecution, draws away from crucially needed resources. As stewards of public 
resources, we must devote our efforts to prosecuting crimes that allow us to protect our 
most vulnerable victims to have the greatest impact on promoting a safer community for 
everyone in Multnomah County. 

 
For these reasons, our Office will apply the following presumptions to all referred cases 
arising from the current protests in our community. A prosecutor choosing to decline to 
prosecute a case is not condoning or endorsing the conduct that led to the arrest and/or 
citation. A decision to not prosecute a case is not a comment on whether or not the arrest 
was lawful. As with all presumptions, where an individual case presents unusual, 
aggravating circumstances, line prosecutors may obtain supervisor approval to proceed 
with the case. 
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1. Presumption of dismissal/declination: 
 
We will presumptively decline to charge cases where the most serious offenses are city 
ordinance violations and crimes that do not involve deliberate property damage, theft, or 
the use or threat of force against another person. Crimes in this category include: 

 
● Interference with a police officer, ORS 162.247 
● Disorderly conduct, ORS 166.025 
● Criminal trespass, ORS 164.245 and 164.255 
● Escape III, ORS 162.145 
● Harassment, when classified as a Class B misdemeanor, ORS 166.065 
● Riot, ORS 166.015 – Unless accompanied by a charge outside of this list 

 
2. Resisting Arrest, ORS § 162.315: 

 
Any charge of resisting arrest that arises from protesting activity should be subjected to a 
high level of scrutiny by the issuing deputy. Consideration should be given to the chaos of 
a protesting environment, especially after tear gas or other less-lethal munitions have been 
deployed against protestors en masse. Issuing deputies will consider the following (non- 
exclusive) list of factors prior to issuing a protest related resist arrest charge: 

 
● Did law enforcement have probable cause for the arrest for a crime beyond those 

listed in Sec II (1) of this policy? 
● Had the defendant been recently subjected to tear gas or other less lethal force? 

Were they otherwise in pain, or unable to hear, breathe or see at the moment the 
resistance occurred? 

● Was the character of the resistance unreasonably severe? 
● Did the act of resistance result in injury to the officer? 
● What level of force was applied by the officer, and did they make any reasonable 

available attempt to de-escalate before making the arrest? 
● Has all available video evidence been received and reviewed? 

 
Due to the sensitive and difficult nature of these cases, issuing deputies are encouraged 
to consult with their senior or chief DDA or the First Assistant as necessary prior to making 
a final decision to issue the case. 

 
A DDA who wishes to issue a misdemeanor case that includes a resisting arrest or 
attempted assault of a public safety officer must obtain the approval of the senior deputy 
of either the Strategic Prosecution and Services Unit, Misdemeanor Trial Unit, or Pretrial 
Unit. 
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3. Assaulting a Public Safety Officer/ Attempted APSO – ORS 163.208: 
 
Any charge of assaulting a public safety officer, or attempting to assault a public safety 
officer, which arises from protesting activity should be subjected to a high level of scrutiny 
by the issuing deputy. Consideration should be given to the chaos of a protesting 
environment, especially after tear gas or other less-lethal munitions have been deployed 
against protestors en masse. Issuing deputies will consider the following (non-exclusive) 
list of factors prior to issuing a protest related charge of assaulting a public safety officer: 

 
● Did law enforcement have probable cause for the arrest for a crime beyond those 

listed in Sec II (1) of this policy? 
● Had the defendant been recently subjected to tear gas or other less lethal force? 

Were they otherwise in pain, or unable to hear, breathe or see at the moment the 
assaultive conduct occurred? 

● If the allegation is that of a completed APSO, is there adequate documentation of 
the specific cause of the injury and of the severity of the injury? 

● If the allegation is that of an attempted APSO, the level of scrutiny shall be even 
greater than that of a completed act. 

● Has all available video evidence been received and reviewed? 
 
Due to the sensitive and difficult nature of these cases, issuing deputies are encouraged 
to consult with their senior or chief DDA or the First Assistant as necessary prior to making 
a final decision to issue the case. 

 
A DDA who wishes to issue a misdemeanor case that includes a resisting arrest or 
attempted assault of a public safety officer must obtain the approval of the senior deputy 
of either the Strategic Prosecution and Services, Misdemeanor Trial, or Pretrial Unit. 

 
4. Presumption of conditional dismissal: 

 
Where an individual is accused of a misdemeanor or felony causing financial but not 
physical harm to another during a protest, there will be a presumption that the individuals 
will either be offered conditional dismissal after restitution is paid to the victim or other 
amends to the community are made, including restorative justice with the impacted victim. 
The District Attorney expects that, to qualify for a dismissal, the individual will complete all 
requirements within a three-month time span. Offenses in this category include: 

 
● Criminal mischief, in an amount under $1000, ORS 164.345, 164.354. A conditional 

dismissal may also be granted in an amount higher than $1000 if the damage is 
entirely due to vandalism. 

● Theft, in an amount under $1000, ORS 164.015, 164.043, 164.045, 164.055(1)(b). 
● Burglary II if combined with the above, ORS 164.215. 

 
A person is eligible for this dismissal where the charges resulted in response to a single 
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criminal incident. Where immigration consequences are or may be implicated, line 
prosecutors will discuss resolutions with their supervisor prior to extending a conditional 
dismissal offer. 

 
5. Offenses handled in the normal course: 

 
All other offenses, including those that allege acts of physical violence against civilians will 
be handled according to our general office policies. 

 
In all cases where charges are declined or dismissed, this office will make available 
information on the procedure to set aside the record of arrest, and will support these 
motions in every way permissible under law. 
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M Gmail D. Angus Lee <angus@angusleelaw.com>

REQUEST FOR APPLICATION OF NEW MCDA POLICY 
REGARDING PROTEST RELATED CASE TO 19CR53042
KALBAUGH Brad <Brad.KALBAUGH@mcda.us> Thu, Aug 13, 2020 at 11:54 AM
To: "D. Angus Lee" <angus@angusleelaw.com>
Cc: HUGHEY Sean <sean.hughey@mcda.us>, James Buchal <jbuchal@mbllp.com>

I a m  m e e tin g  w i t h  M r. S c h m id t to m o r ro w .  I e x p e c t to  h a ve  an a n s w e r  f o r  y o u  (a n d  e v e ry o n e  e lse ) a f te r  th a t  m e e tin g . 

S o rry  fo r  th e  d e la y e d  re p ly .

From : D. Angus Lee  <angus@angusleelaw.com>
Sent: T h u rsd a y , A u g u s t 13, 2 0 2 0  1 1 :4 3  A M

To: KALBAUG H B ra d  <Brad.KALBAUGH@mcda.us>
Cc: HUGHEY Sean < s e a n .h u g h e y @ m c d a  .u s> ; Jam es B u cha l <jb u c h a l@ m b l lp . c o m >

Subject: Re: REQUEST FOR APPLICATION OF N E W  M C D A  POLICY REGARDING PROTEST RELATED CASE TO  19C R 53042

Brad and Sean:

If you are considering dismissal, or not, please, as a courtesy, let me know.

My pro hoc vice admission expires at the end of the month and I will need to renew that 
and pay a fee if the case is going forward. If it is under consideration for dismissal it 
would be nice to not waste the time and money with the application.

Best regards,

EXHIBIT H:1
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9/2/2020 Angus Lee Law Firm, PLLC Mail - REQUEST FOR APPLICATION OF NEW MCDA POLICY REGARDING PROTEST RELATED CASE TO 19CR...

Angus Lee Law Firm, PLLC 

www.AngusLeeLaw.com

MAIL: 9105A NE HWY 99 STE 200, Vancouver WA 98665

Phone: 360.635.6464 -  800.691.0039 

Fax: 888.509.8268

NOTE: This e-mail is from a law firm , Angus Lee Law Firm, PLLC (Firm), and is intended solely fo r the use o f the individual(s) to 

whom it is addressed. If you believe you received this e-mail in error, please notify the sender immediately, delete the e-mail 

from your com puter and do not copy or disclose it to anyone else. If you are not an existing client o f the Firm, do not construe 

anything in this e-mail to make you a client unless it contains a specific statement to that effect and do not disclose anything to 

the Firm in reply that you expect it to hold in confidence. If you properly received this e-mail as a client, co-counsel or retained 

expert o f the Firm, you should maintain its contents in confidence in order to preserve the attorney-client or work product 

privilege that may be available to protect confidentiality. This e-mail and any attachments may contain confidential and 

privileged inform ation. If you are not the intended recipient, please notify the sender im mediately by return e-mail, delete this e- 

mail and destroy any copies. Any dissemination or use o f this inform ation by a person other than the intended recipient 

is unauthorized and may be illegal.

On Aug 11,2020, at 6:12 PM, D. Angus Lee <angus@angusleelaw.com> 
wrote:

Dear Mr. Kalbaugh,

Please see the attached letter.

Upon review of the newly announced Multnomah County District Attorney's 
Office (MCDA) policy to dismiss protest related cases where the most serious 
charge is riot, we respectfully request that the case against Mr. Gibson be 
dismissed, since during his protest activities, he did not engage in any conduct 
amounting to assault or damage any property, and the most serious offense 
with which he is charged is riot.

According to the MCDA policy, there is a “Presumption of dismissal” in cases 
“where the most serious offenses are city ordinance violations and crimes that 
do not involve deliberate property damage, theft, or the use or threat of force 
against another person.” The policy on presumptive dismissal specifically 
includes cases where the most serious charge is riot, which is Gibson’s 
only charge.

In March, you correctly stated on the record at the motion hearing, that Mr. 
Gibson had not personally engaged in conduct that wq/|q id ^ |n  | ^ |  ttj-an|_| # ^

https ://mail .google .com/mail/u/0?ik=7b0ced5c64&view=pt&search=all&permmsgid=msg-f'%3 A 1674937518105599724&dsqt= 1 &simpl=msg-f1%3 A 1674937518105... 2/4
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9/2/2020 Angus Lee Law Firm, PLLC Mail - REQUEST FOR APPLICATION OF NEW MCDA POLICY REGARDING PROTEST RELATED CASE TO 19CR...

assault during the protest from which his riot charge arose. Accordingly, the 
presumption of dismissal applies.

Like Demetria Hester, who’s charges were immediately dismissed in accord 
with the MCDA policy, Mr. Gibson’s role in various protests was that of a 
speaker.

We therefore call upon your office to provide equal application of the MCDA 
policy and dismiss the charge against Mr. Gibson just as you would for any 
other individual charged only with riot.

Under the formal MCDA policy, the riot charge against Mr. Gibson must be 
dismissed.

<Ltr. to MCDA Joey Gibson aug1120.pdf>

Angus

Angus Lee Law Firm, PLLC 

www.AngusLeeLaw.com

MAIL: 9105A NE HWY 99 STE 200, Vancouver WA 98665

Phone: 360.635.6464 -  800.691.0039 

Fax: 888.509.8268

NOTE: This e-mail is from a law firm, Angus Lee Law Firm, PLLC (Firm), and is intended solely fo r the use of the 

individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the sender 

immediately, delete the e-mail from your com puter and do not copy or disclose it to anyone else. If you are not an 

existing client o f the Firm, do not construe anything in this e-mail to make you a client unless it contains a specific 

statement to that effect and do not disclose anything to the Firm in reply that you expect it to hold in confidence. If 

you properly received this e-mail as a client, co-counsel or retained expert o f the Firm, you should maintain its 

contents in confidence in order to preserve the attorney-client or work product privilege that may be available to 

protect confidentiality. This e-mail and any attachments may contain confidential and privileged inform ation. If 

you are not the intended recipient, please notify the sender im mediately by return e-mail, delete this e-mail 

and destroy any copies. Any dissemination or use of this information by a person other than the intended 

recipient is unauthorized and may be illegal.

Confidentiality: This e-mail transmission may contain confidential and/or 
privileged information. The information contained herein is intended for the 
addressee only. If you are not the addressee, please do not review, disclose, 
copy or distribute this transmission. If you have rej 
in error, please contact the sender immediately.

U . U  1 1 U  L  -L C  V -L C  W f  U . -L O  U  -L U  O  C  j
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9/2/2-02-0 Aa&ns Lee Las; Firm PLLC Mal-CiderRiotTrialsTiMncit be dismissed

fs / | Gmail D. Angus Lee <angus@angusleelaw.com>

Cider Riot Trials will not be dismissed
KALBAUGH Brad <Brad.KALBAUGH@mcda.us> Fri, Aug 14, 2020 at 2:44 PM
To: "D. Angus Lee" <angus@angusleelaw.com>, James Buchal <jbuchal@mbllp.com>, 
David Peters <davepeters1@yahoo.com>, Aubrey Hoffman 
<aubrey@aubreyhoffm anlaw.com >, "kdoyieatty@aol .com" <kdoyleatty@aol .com>
Cc: HUGHEY Sean <sean.hughey@mcda.us>

All,

My office’s new policy pertaining to riot trials is not retroactive. The state will not be 
dismissing any of the charges currently pending against Mr. Kramer, Mr. Schultz, Mr. 
Gibson, and Mr. Lewis in regard to the incident that occurred on 5/1/19.

- Brad Kalbaugh, OSB#074335 

Deputy District Attorney, Unit C 

Multnomah County

Confidentiality: This e-mail transmission may contain confidential and/or 
privileged information. The information contained herein is intended for the 
addressee only. If you are not the addressee, please do not review, disclose, 
copy or distribute this transmission. If you have received this transmission 
in error, please contact the sender immediately.

EXHIBIT 1:1
https.Nmal &oo^e.c»m,mail/Ti/0?ifc=7tOced5c64Avieo;=pt^seardi=aIl&pemumyd=m3&-f%3A1675038804957093647<asmpI=m3&-f%3A1675038S04957093647 1/1
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9/2/2-02-0 Aa&ns Lee Las; Firm PLLC Mal-CiderRiotTrialsTiMncit be dismissed

fs / | Gmail D. Angus Lee <angus@angusleelaw.com>

Cider Riot Trials will not be dismissed
Angus Lee <angus@angusleelaw.com> Fri, Aug 14, 2020 at 4:40 PM
To: KALBAUGH Brad <Brad.KALBAUGH@mcda.us>
Cc: James Buchal <jbuchal@mbllp.com>, David Peters <davepeters1@yahoo.com>, 
Aubrey Hoffman <aubrey@aubreyhoffmanlaw.com>, "kdoyleatty@aol.com" 
<kdoyleatty@aol.com>, HUGHEY Sean <sean.hughey@mcda.us>
Bcc: angus@angusleelaw.com

Are at liberty to disclose to me the rationale for why this policy would apply to those 
involved in the current protests and not those involved in other protests? One would 
think that The policy would apply to any case arising out of political activity, and not just 
political activity involving the elected DA’s favored political viewpoint, since it is being 
applied to cases that arouse prior to him taking office.

Angus Lee Law Firm, PLLC 
www.AngusLeeLaw.com
MAIL: 9105A NE HWY 99 STE 200, Vancouver WA 98665 
Phone: 360.635.6464 
Fax: 888.509.8268

NOTE: This e-mail is from a law firm, Angus Lee Law Firm, PLLC (Firm), and is intended 
solely for the use of the individual(s) to whom it is addressed. If you believe you received 
this e-mail in error, please notify the sender immediately, delete the e-mail from your 
computer and do not copy or disclose it to anyone else. If you are not an existing client of 
the Firm, do not construe anything in this e-mail to make you a client unless it contains a 
specific statement to that effect and do not disclose anything to the Firm in reply that you 
expect it to hold in confidence. If you properly received this e-mail as a client, co-counsel 
or retained expert of the Firm, you should maintain its contents in confidence in order to 
preserve the attorney-client or work product privilege that may be available to protect 
confidentiality. This e-mail and any attachments may contain confidential and privileged 
information. If you are not the intended recipient, please notify the sender immediately by 
return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this 
information by a person other than the intended recipient is unauthorized and may be

Brad:

illegal.

On Aug 14, 2020, at 3:43 PM, KALBAUGH Brad 
<Brad.KALBAUGH@mcda.us> wrote:

EXHIBIT
https://maI&oo^e.c»m,mail/Ti/0?iJc=7tOced5c64^ieo;=pt^seardi=aIl&pettmtByd=m3&-f%3A1675046076254024349^:4s^t=l,asimpl=m3&-f%3A1675046076254... 1/3
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T h a t's  m y  u n d e rs ta n d in g .

F ro m : D. A n g u s  Lee < a n g u s @ a n g u s le e la w .c o m >

Sent: Friday, A u g u s t 14, 2 0 2 0  3 :3 1  PM

To: KALBAUGH Brad <Brad.KALBAUGH@mcda.us>
Cc: Jam es B ucha l <jbuchal@mbllp.com>; D avid  P e te rs  <davepeters1 @yahoo.com>; A u b re y  H o ffm a n  

<aubrey@aubreyhoffmanlaw.com>; kdoyleatty@aol.com; HUGHEY Sean 

<sean.hughey@mcda.us>
Subject: Re: C id e r R io t T ria ls  w i ll  n o t  be d is m is s e d

Brad:

Thank you. I don’t see anything in the policy regarding retroactivity, or not. So 
I am a bit confused.

However, it does say that the policy will apply to "all referred cases arising from 
the current protests.” So, just so I understand, it does apply to cases from the 
protests that began around the end of May of 2020 through current, but does 
not apply back further to Mr. Gibson’s case?

Thanks for any clarification.

Angus

Angus Lee Law Firm, PLLC 

www.AngusLeeLaw.com

MAIL: 9105ANE HWY 99 STE 200, Vancouver W A 98665 

Phone: 360.635.6464 -  800.691.0039 

Fax: 888.509.8268

EXHIBIT J:2
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NOTE: This e-mail is from a law firm, Angus Lee Law Firm, PLLC (Firm), and is intended solely fo r the use of the 

individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the sender 

immediately, delete the e-mail from your com puter and do not copy or disclose it to anyone else. If you are not an 

existing client o f the Firm, do not construe anything in this e-mail to make you a client unless it contains a specific 

statement to that effect and do not disclose anything to the Firm in reply that you expect it to hold in confidence. If 

you properly received this e-mail as a client, co-counsel or retained expert o f the Firm, you should maintain its 

contents in confidence in order to preserve the attorney-client or work product privilege that may be available to 

protect confidentiality. This e-mail and any attachments may contain confidential and privileged inform ation. If 

you are not the intended recipient, please notify the sender im mediately by return e-mail, delete this e-mail 

and destroy any copies. Any dissemination or use of this information by a person other than the intended 

recipient is unauthorized and may be illegal.

On Aug 14, 2020, at 3:21 PM, KALBAUGH Brad 
<Brad.KALBAUGH@mcda.us> wrote:

<FINAL- Protest Policy - August 11, 2020.pdf>

Confidentiality: This e-mail transmission may contain confidential 
and/or privileged information. The information contained herein is 
intended for the addressee only. If you are not the addressee, 
please do not review, disclose, copy or distribute this 
transmission. If you have received this transmission in error, 
please contact the sender immediately.

EXHIBIT J:3
https://mail.google.com/mail/u/0?ik=7b0ced5c64&view=pt&search=all&permmsgid=msg-f%3A1675046076254024349&dsqt=l&simpl=msg-f%3A1675046076254... 3/3
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Department of Justice
1162 Court Street NE

Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 947-4791

ELLEN F. ROSENBLUM
Attorney General
JILL SCHNEIDER #001619
Senior Assistant Attorney General
DAVID BERRYMAN, #183049
Assistant Attorney General
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
Telephone: (503) 947-4700
Fax: (503) 947-4791
Email: Jill.Schneider@doj.state.or.us
David.Berryman@doj.state.or.us

Attorneys for Defendants

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

JOSEPH GIBSON and RUSSELL SCHULTZ,

Plaintiffs,

v.

MIKE SCHMIDT, in his official capacity as
District Attorney of Multnomah County,
Oregon, MULTNOMAH COUNTY
DISTRICT ATTORNEY'S OFFICE, and
BRAD KALBAUGH, in his official capacity
as a Multnomah County Deputy District
Attorney,

Defendants.

Case No. 3:20-cv-01580-SB

DECLARATION OF BRAD KALBAUGH IN
SUPPORT OF DEFENDANTS' RESPONSE
TO MOTION ON JURISDICTION

I, Brad Kalbaugh, declare:

1. I am a Deputy District Attorney for Multnomah County and have been employed

in that capacity since May of 2018.

Case 3:20-cv-01580-IM    Document 54    Filed 01/29/21    Page 1 of 12
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Department of Justice
1162 Court Street NE

Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 947-4791

2. As part of the general scope of my professional responsibilities, I review case files

that are referred to my office by law enforcement in order to determine whether criminal charges

can be proven beyond a reasonable doubt and, if so, whether to exercise prosecutorial discretion

to issue charges based on office policies and the interests of justice.

3. I reviewed Portland Police Bureau case no 2019-141483 for consideration of

charges regarding a violent incident involving dozens of people that occurred on or about May 1,

2019, outside of a business named “Cider Riot”.

4. After reviewing Portland Police Bureau case no 2019-141483, speaking with law

enforcement, viewing the video evidence that had been collected, and reviewing relevant case

law pertaining to the crime of riot in violation of ORS 166.015, I issued criminal charges against

Joseph Gibson, Russell Schultz, Ian Kramer, Matthew Cooper, Christopher Ponte, and

Mackenzie Williams for crime(s) they committed in relation to the May 1, 2019, incident outside

of “Cider Riot”.

5. To commence prosecution, I prepared an affidavit of probable cause, an arrest

warrant, a charging instrument, and a motion to seal these documents in accordance with ORS

131.005 et seq, ORS 133.140, and ORS 135.873.

6. I presented the affidavit of probable cause, the arrest warrant, the charging

instrument, and the motion to seal to a judge in accordance with ORS 133.110.

7. After reviewing the documents, the judge signed the arrest warrant and granted

the state’s motion to seal both the affidavit and the accompanying charging document.

8. I submitted indictments to the grand jury against Joseph Gibson, Russell Schultz,

Ian Kramer, Matthew Cooper, Christopher Ponte, and Mackenzie Williams pursuant to ORS

132.250 et. seq.

9. The grand jury endorsed the indictments as true bills in accordance with ORS

132.400.

10. The indictment was filed with the clerk of the court in accordance with 132.410.

Case 3:20-cv-01580-IM    Document 54    Filed 01/29/21    Page 2 of 12
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11. Joseph Gibson, Russell Schultz, Ian Kramer, Matthew Cooper, Christopher Ponte,

and Mackenzie Williams each were arraigned on the indictments in accordance with ORS

135.010.

12. I spoke to Aubrey Hoffman regarding the charge of riot against Russell Schultz. I

told her that the evidence against her client did not include show him physically assaulting

anyone. Rather, the state’s theory of the case was that Mr. Schultz participated with a group of

five or more people engaging in tumultuous and violent conduct in violation of ORS 166.015 as

that statute has been interpreted by Oregon case law.

13. Attached as Exhibit A is the Affidavit in Support of an Arrest Warrant for

Violation of ORS 166.015 I filed against Joseph Owan Gibson on August 12, 2019.

14. Attached as Exhibit B is the charging instrument ORS 133.110 requires to

accompany the arrest warrant for Joseph Owan Gibson.

15 Attached as Exhibit C is the Affidavit in Support of an Arrest Warrant for

Violation of ORS 166.015 I filed against Russell Schultz on August 12, 2019.

16. Attached as Exhibit D is the charging instrument ORS 133.110 requires to

accompany the arrest warrant for Russell Schultz.

17. On May 19, 2020, Mike Schmidt was elected to replace Rod Underhill as the

county’s district attorney after winning enough votes in the primary election to cancel the contest

in the general election scheduled to occur on November 3, 2020.

18. On May 25, 2020, George Floyd was killed by Minneapolis police while in

custody; this event sparked a series of mass demonstrations that continued unabated nightly for

several months.

19. On August 1, 2020, Oregon Governor Kate Brown appointed Mike Schmidt as the

District Attorney of Multnomah County after Rod Underhill announced that he would be

resigning prior to the end of his term.

Case 3:20-cv-01580-IM    Document 54    Filed 01/29/21    Page 3 of 12
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20. On August 11, 2020, Mike Schmidt announced a new office policy regarding the

issuance and prosecution of riot charges.

21. On August 12, 2020, I received an email from Aubrey Hoffman asking whether

the state would be dismissing the riot charge pending against Russell Schultz.

22. On August 13, 2020, I received an email from D. Angus Lee asking whether the

state would be dismissing the riot charge pending against Joseph Gibson.

23. On August 14, 2020, I met with District Attorney Schmidt to clarify whether the

policy was retroactive specifically with respect to the criminal charges pending against Joseph

Gibson, Russell Schultz, and Mackenzie Lewis in regard to the May 1, 2019, incident at Cider

Riot.

24. After the August 14, 2020, meeting, I emailed the attorneys representing Joseph

Gibson, Russell Schultz, and Mackenzie Lewis, and stated:

My office’s new policy pertaining to riot trials is not retroactive.

The state will not be dismissing any of the charges currently

pending against Mr. Kramer, Mr. Schultz, Mr. Gibson, and Mr.

Lewis in regard to the incident that occurred on 5/1/19.

25. On August 14, 2020, D. Angus Lee replied to my email with the following

clarifying question:

Thanks for the email. So if I understand correctly, this policy will

not be applied to any of the riot type cases arising out of events in

May, June, July, or August 1-10 of this year? If I understand

incorrectly, what is the start date for the application of this policy?

Case 3:20-cv-01580-IM    Document 54    Filed 01/29/21    Page 4 of 12
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26. On August 14, 2020, I answered Mr. Lee’s question with the following email:

That is my understanding.

I hereby declare that the above statement is true to the best of my knowledge and

belief, and that I understand it is made for use as evidence in court and is subject to penalty

for perjury.

DATED January 29 , 2021.

/s/ BRAD KALBAUGH
BRAD KALBAUGH
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In the Circuit Court of the State of Oregon 

STATE OF OREGON, 

v. 

JOSEPH OW AN GIBSON 

for Multnomah County 

Plaintiff, 

Defendant. 

CourtNbr 
DA Case 
Crime Report 

... 
2407866-1 
pp 19-141483 
pp 19-143459 
pp 19-141889 
pp 19-680568 

AFfIDAVIT·INSUPPORT iF'~~ 
OF ARREST WARRANT FO 
OF: ORS 166.015 

t.UG \ 2 20\9 
circuit courts 

Mulll\Ol!lah eoun\y, oregon 

I, Brad Kalbaugh, having been first duly sworn, depose and say that the accompanying accusatory instrument is based 

upon the information set forth below, which is true as I verily believe, That I am employed as a Deputy District Attorney for 

Multnomah CoWity, Oregon. That in the course of my duties, I have learned or have been told the following concerning the 

investigation of criminal acts in Multnomah County, Oregon, committed by JOSEPH OW AN GIBSON. That on the evening 

of 5/1/19, police received numerous calls regarding a crowd of people fighting outside ofa business called °Cider Riot". 

Earlier that day, there had been demonstrations and mass protests in various locations in the city. Demonstrators included, but 

were not limited to, individuals associated with "Patriot Prayer" and "Antifu" which are political groups that are hostile 

toward one another and have a history of violence. PPB Sergeant Jeny Cioeta had been monitoring the situation for a good 

part of the day in plain clothes and had overheard a group of men associated with Patriot Prayer express a desire to get into a 

physical fight with ihe Antifa group. When Sgt. Cloeta heard the calls, he immediately responded and observed 

approximately 15 members of the Patriot Prayer group verbally arguing•with approximately 50 members of the Anti fa grqup 

contained within the outdorr seating area for Cider Riot. Many of the people at Cider Riot were wearing masks and hoods. 

As the situation escalated, j,eople from both groups deployed pepper spray and started throwing projectiles at one another. 

Eventually, a woman associated with the A~tifa group and later identified as Heather Clark was knocked unconscious by a 

member of Patriot Prayer who was wielding a baton and later identified as Ian Kramer, A number of different people 

recorded the incident on video fro~ multiple angles and perspectives. PPB Detective Christopher Traynor investigated the 

incident after the fact and viewed numerous video clips of the incident that were readily obtainable on the internet via 

AFFIDAVIT lN SUPPORT OF ARREST WARRANT --
Multnomah County District Attorney's Office, Portl~nd,_Oregon 97204 - (SOJ) 988-J 162 



Exhibit A - Page 2 of 2

Case 3:20-cv-01580-IM    Document 54    Filed 01/29/21    Page 7 of 12

Exhibit 19, pg. 7 of 12

~ 

0 

~ 
a; 

} 
~ 
0 
~ 

~ 
u 

" li 
u 
~ 

" 
~ 
> 

' 

2 

J 

4 

5 

6 

7 

8 

9 

IO 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

numerous sources. In the video recordings, Detective Traynor Identified Joseph Gibson, Russell 'Schultz, Mackenzie Lewis, 

Matthew Cooper, Ian Kramer, and Christopher Ponte, all of whom are associated with the Patriot Prayer contingency. In the 

video footage, Detective Traynor clearly observed all six of the above named individuals taunting and physically threatening 

members of the Antifa group in an effort clearly designed to provoke a physical altercation. Video observed by Detective 

Traynor shows Gibson repeatedly challenging members of the Antifa group to fight him as he says "do something" and taunts 

them from a sidewalk. Video observed by Detective Traynor shows Gibson physically pushing Heather Clark, the woman 

who eventually was knocked unconscious by Ian Kramer. Video observed by Detective Traynor shows Gibson, Schultz, and 

others in a circle around two people engaged in a fist fight, one from each opposing group. Video observed by Detective 

Traynor shows Christopher Ponte discharge pepper spray or mace at the crowd of Anti fa supporters. Video observed by 

Detectie Traynor shows Christopher Ponte throwing u projectile into the crowd of Antifa supporters and patrons. Detective 

Traynor interviewed Crystal Pritchett who explained that she bad been physically injured after having been shuck by a 

projectile that had been thrown by one o.f the Patriot Prayer people. Pritchett provided Detective Traynor with photographs of 
' . 

her injuries. Through careful review of the numerous videos taken from different perspectives and by utilizing points of 

comparison from one video to another, Detective Traynor was able to conclude that the projectile thrown by Christopher 

Ponte is the rock that struck Crystal Pritchett. Video observed by Detective Traynor_shows Matthew Cooper physically 

attacking members of the Antifa group, throwing objects at them, and attempting to provoke a fight. Video observed by 

Detective Traynor shows Mackenzie Lewis physically taunting members of the Anti fa group in an effort to provoke a fight 

That the police report{s) from this incident and other computerized criminal records identify the defendant as JOSEPH 

OWAN GIBSON, a Asian male, 11/08/1983, 6 ft 01 in, 235 lbs, with a last known address ofl2001 NE 96TH Avenue, 

Vancouver, Washington, 98662. 

That based upon the foregoing information, I have probable cause to believe that JOSEPH OWAN GIBSON has 

committed the crime(s) of: COUNT I - RIOT. I move the Court on the within information that a warrant be issued for the 

apprehension o said defendant. CZ /J 
Brad Kalbaugh, A~ 

SWORN"TO before me"thls ~ day of A-\.1\Jt.1£t 9-ot ~ 

27 My COmfiitssioft Enr,&cs. 

AFFIDA VJT IN SUPPORT OF ARREST WARRANT -
M1111nom11.h County Dlitrfct A!tomey"s Office, Portland, Oregon 91204 •(503) 98ij-3I6Z 
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' In the Circuit Court of the State of Oregon · 
- •. For Multnomah County \ qufl.10?6 \.t'I., 

. DA 2407866-1 
o,1 STATE OF OREGON 

CourtNbr 
Crime Report pp 19-141483 

pp 19-143459 
pp 19-141889 
pp 19-680568 

§. 
M 

. ' FILEL 
Plaintiff, . AUG 1 2 za:s 
v. 

Informilt_ion ofDistrkt_Attorney 

Circuit" eouns 
Muttnomal'I County. Oreq0·· 

JOSEPH OWAN GIBSON 
DOB: 11/08/1983 

Defendant(s). 

ORS 166.015 (I) 

The abo-.re-named d~fendant(s) is accused J:,y-this infonnation ofth.e crime(s) of_COUNT l - RIOT, committed as follows_: 

COUNTl 
RIOT 

The said Defendant(s), JOSEPH OWAN GIBSON, on or about May 01, 2019, in the County of Multnomah, State of Oregon, 
did unlawfully_ and knowingly, while participatin:g with 5 or more other persons engage in tumultuous and violent conduct thereby 
intentionally and recklessly creating a grave risk of causing public alarm, contrary to the statutes in s·uch cases made and provided 
and against the peace and dignity of the Stii.te of Oregon, ' · 

Dated at Portland, Oregon, _in the county aforesaid, on AUGUST 12, 2019. 

· K!\LBAUGH.OSB-074335 

security Amount (Def- GIBSON) $5,000 

Unifonn Complaint 

ROD T.JNI>ERIBLL (883 6) . 
District _Attorney 
Multno ty, Ore n 

AFFIRMATIVE DECLARA lTON 
Tho Di<lrict Attorney hereby affirma1iVlely-declares for IIJ• =OJd, .._. requirod by ORS 161 :5~, upo" Iii• date soi>odulad for the fil51 appeamneo of lhe defendan~ and beforO 1ho 
0011<1 ask, under ORS llS.020 how tho deferwfant pleads to lho clwge{s), !he S1a!o'1 intonrion lha1 any mi•~rnoanor oh~ he,;"!fl pro,,~ •• • misdemea11or. 

Pursuant' to 2005 Or Laws cb. 463 sCctions 1· to 7, 20(1) and 21 to 23, 'the State hereby provides w"ritten notice of the State's'.i □ tention to 
rely at sentencing on enhancement facts for any statutory ground for the imposition of <;:onsecutive sentences codified under ORS 137.123 
on these,counts or to any other sentence which _has been previously imposed o·r is simultan"eo~sly impos~ upon this defendant 

INFORMATION OF DISTRICT ATTORNEY 

19CRl'i3042 
SI 
Soorol l~dlolm&TII 

i(iiiiilUlll\11\111111111 (I 
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lit the Ci_rcuit Court of the State of Oregon 
for Multnomah County 

STATE OF OREGON, 

Plaintiff, 

v. 

RUSSELL E SCHULTZ 

Defendant. 

CourtNbr 
DA.Case 
Crime Report 

... 
2407870-1 
pp 19-141483 
pp 19-143459 
);)P 19-141889 
pp 19-680568 

I, Brad Kalbaugh,_having been first duly sworn, depose and Say that the accompMying accusatory instmment iS based 

upon the information set forth below, which is true as I verily believe.' That I am employed as a Deputy District Attorney for 
14 

Multnomah County, Oregon. That in the course of my duties, I have learned or have been told the following concerning the 
15 

investigation of criminal acts in Multnomah County, Oregon, committed by RUSSELL B SCHULTZ. 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

That On the evening of S/1/19, police received numerous calls regarding a crowd of people fighting outside of a business 

called "Cider ruot". Earlier tlrnt day, there had been demonstrations and mass protests in various loc11tlons in the city. 

Demc,nstrators included, b!lt were ndt limited to, individuals associated with "Patriot Prayer" and "Antifa" which are political 

groups that are ho~tile toward one another and have a history of violence, PPB Sergeant Jerry Ciocta had been monitoring the 

situation for a good part of the day in plain clothes and had overheard a group of men associated with Patriot Prayer express a 

desire to get into a physical fight with the Anti fa group. When Sgt. Cioeta heard the calls, he immediately responded and 

observed approximately 15 members oft be Patriot Prayer group verbally arguing with approximately 50 members of the ' . 

Antifa group contained within the outdoor seating.area for Cider Riot. Many of the people at Cider Riot were wearing masks 

and hoods. As the situation ~calated, people from .both groups deployed pepper spray and started throwing projectiles at one 

another. Eventually, a woman asso~iated with the Antifa group and later identified as Heather Clark was knocked 

unconscious by a member of Patriot, Prayer who was wielding a baton and later.identified as Ian Kramer. A number of 

different people recorded the incident on video from m~ltiple angles and perspecth:es. PPB Detective Christopher Traynor 

investigated the incident after the fact and viewed nwnerous video clips of the incident that were readily obtainable on the 

AFFIDAVIT IN SUPPORT OF ARREST WARRANT -
M11!1nomeh County District Attorney's Office, Po,Unnd, On:gon 9n04 "(503) 988-J 162 
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inlernet via numerous sources. In the video recordings, Detective Traynor identified Joseph Gibson, Russell Schultz, 

· Mackenzie Lewis, fyfatthew Cooper, Jan Kramer, 1md Christopher Ponte, all ofwhom are assoc!nted with the Patriot Prayer 

contingency. In the video footage, Detective Traynor clearly obse"'.ed all six ofthe above named individuals taunting and 

physically threatening members of the Antifa group in an effort clearly designed to provoke a physical altercation. Video 

I 
observed-by Detective Traynor shows Gibson repeatedly challenging me11'1bers of the Antifa group to fight him as he says "do 

something" and taunts them from a sidewalk. Video observed by Detective TraynOr shows Gibson physically pushing 

' Heather Clark, the woman who eventually was knocked unconscious by Ian Kramer. Video observed by Detective Traynor 

shows Gibson, Schultz, and others in a cir~le arow1d two people engaged in a fl.St fight, one from-each opposing group. Video 

observed by Detective Traynor shows Christopher-Ponte discharge pepper spray or mace at the crowd of Anti fa supporters. 

Video observed by Detective Traynor shows Christopher Ponte throwing a ·projectile into the crowd of Anti fa supporters and 

patrons. Detective Tra}'nor interviewed Crystal Pritchett who explained that she had been physically injured after having been 

struck by a projectile that bad been thrown by one of the Patriot Prayer people. Pritchett provided Detective Traynor with 

photographs of her ittjurles. Througb. careful review of the numerous videos taken from different perspeCtives and by utilizing 

points of comparison from one video to another, Detective Traynor was able to conclude that the projectile thrown by 

Christopher Ponte is the rock that struck Cryskt Pritchett. Video observed by Detective Traynor shows Matthew Cooper 

physically attacking members of the Anti fa group, throwing objects at them, and attempting to provoke a fight. Video 

observed by Detective Traynor shows Mackenzie Lewis physically taunting members ofthe,Antifa group in an effort to 

provoke a fight 

That the police report(s) frOm this incident and other computerized criminal records identify the defendant as RUSSELL E 

SCHULTZ, a white male, 07/26/1969, 5 ft 10 in, 155 lbs, with. a last known address of3001 NE 141st Avenue, Vancouver, 

Washington; 98682. 

That based upon the foregoing information, I have probable cause to believe that RUSSELL.E SCHULTZ lrns committed 

!he crime(s) of: COUNT I - RIOT. I movetbe Court oil the within infonnation that a warr 

of said defendant. 

;,,,~1 I 
ant; OSB# 074335 

WORNTObeforemethis )J,tt.. dayor__.$-k\)Ms[ , oG'l.''.i 

AFFIDAVlT lN SUPPORT OF ARREST WARRANT -
MuUnomah Cou11ty District Attorney's Office, Por1land, Oregon 97204 • (SO)) 9~8-3162 
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In the Circnit Court of the State of Oregon · . / 
· For Multnomah County \ q CX'l "5. 30 :>'"":) 

CourtNbr DA 2407870-1 
Cl\1 STATE OF OREGON Crime Report PP 19-141483 

pp 19-143459 
pp 19-141889 
PP 19-680568 

~ 
:. 
] 
8 
'B. 

t 
1 

RUSSELL E S_CHUL TZ 
DOB: 07/26/1969 

Plaintiff, , 

v. 

Defendant(s.).-

Informa_tiori ~(District Attorney 

ORS 166.015 (!) 

the above-~amed. defendant(s) is accused by this infortnati~n ofth~ crim.e(s) of COUNT 1 ·- RIOT, committed as fo110ws: 

COUNT! 
I RIOT 

The said Oefendant(s), RUSSELL E SCHULTZ, on or about May 01,' 2019, ~ the County of Multnomah, State of Oregon, :did 
unlawfully and knowingly, while participating with s · or more other persons, engage _in tumultuous and violent conduct, thereby 
intentionally and rl;cklessly creating a grave risk of causing public alarm, contrary to the statutes in sµch cases made and provided 
·and against the peace and dignity of the State of Oregon_, 

Dated at Portland, dregOn, in the county afore~id, on AUGUST 12, 2019. 

KALBAUGH OSB 074335 

Security Amount (Def~ SCHULTZ) $5,000 

Uniform Complaint 

ROD UNDERHILL (883 
District Attorney 
Multnomah C_ounty, o. 

AFFIRMATIVE DECLARATION 

j 

The Disrricl Attorney hereby affi,mative(y dcclarc.s for the, record, as required by ORS 161..566, upQn tlte dote schedu~ for the first appeannc~ of che dekndant, an~ before lllo 
court 11ks under ORS 135.020 ho~ the defendant pleads to the charge(•). the Su11~·s inten!ion chat a11y misdeme!lllorchargcd h<:re[n ~roued as a m(!demeanor. , 

Pursuant to 2~05 Or Laws ch. 463 sections 1. to 7, 20(1) and 21 to 23, the' Stat~ hereby provides written noti~ of the slate's intention to 
rely at sentencing on enhancement facts for any statutory ground for the imposition of consecutive sentences codified under ORS 137.123 
on these counts or~ any other-sentence which has been previously imposed or is simultaneously imposed upon this defendant. 

INFORMATION OF DISTRICT ATTORNEY 

19CR'ii30S'ii 
SI 
Stnffl lndlo\menl 

-- ----

~llii1\i1~~llll\lll===~l\l\\\iD_~ 
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Department of Justice
100 SW Market Street
Portland, OR 97201

(971) 673-1880 / Fax: (971) 673-5000

CERTIFICATE OF SERVICE

I certify that on January 29 , 2021, I served the foregoing DECLARATION OF BRAD

KALBAUGH IN SUPPORT OF DEFENDANTS' RESPONSE TO MOTION ON

JURISDICTION upon the parties hereto by the method indicated below, and addressed to the

following:

James L. Buchal
MURPHY & BUCHAL LLP
3425 SE Yamhill St., Ste. 100
Portland, OR 97214

Of Attorneys for Plaintiffs

HAND DELIVERY
X MAIL DELIVERY

OVERNIGHT MAIL
TELECOPY (FAX)

X E-MAIL
E-SERVE

D. Angus Lee
Angus Lee Law Firm, PLLC
9105A NE HWY 99, Suite 200
Vancouver, WA 98665

Of Attorneys for Plaintiffs

HAND DELIVERY
X MAIL DELIVERY

OVERNIGHT MAIL
TELECOPY (FAX)

X E-MAIL
E-SERVE

s/ Jill Schneider
JILL SCHNEIDER #001619
Senior Assistant Attorney General
DAVID BERRYMAN, #183049
Assistant Attorney General
Trial Attorneys
Tel (503) 947-4700
Fax (503) 947-4791
Jill.Schneider@doj.state.or.us
David.Berryman@doj.state.or.us
Of Attorneys for Defendants
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DECLARATION OF JAMES L. BUCHAL IN SUPPORT OF 
DEFENDANTS’MOTION TO DISMISS FOR SELECTIVE 
PROSECUTION 
Case Nos. 19CR53042; 19CR53035 

James L. Buchal, (OSB No. 921618) 
MURPHY & BUCHAL LLP 

P.O. Box 86620 
Portland, OR  97286 
Tel:  503-227-1011 
Fax:  503-573-1939 
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CERTIFICATE OF SERVICE  
 

 I, Carole A. Caldwell, hereby declare under penalty of perjury under the laws of the State 
of Oregon that the following facts are true and correct: 
 
 I am a citizen of the United States, over the age of 18 years, and not a party to or 
interested in the within entitled cause.  I am an employee of Murphy & Buchal LLP and my 
business address is P.O. Box 86620, Portland, Oregon  97286.. 
 
 On April 21, 2021, I caused the following document to be served: 
 
DECLARATION OF JAMES L. BUCHAL IN SUPPORT OF DEFENDANTS’ 
MOTION TO DISMISS FOR SELECTIVE PROSECUTION 
 

in the following manner on the parties listed below: 
 
Brad Kalbaugh 
Multnomah County District Attorney's Office 
600 Multnomah County Courthouse 
1021 SW 4th Ave 
Portland OR  97204 
E-mail:  brad.kalbaugh@mcda.us 
 

(   ) (BY FIRST CLASS US MAIL) 
(X) (BY E-MAIL) 
(   ) (BY FAX) 
(   ) (BY HAND) 
(X) (E-Service, UTCR 21.100) 
 

 
 

/s/ Carole Caldwell 
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