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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

STATE OF OREGON, Case No. 19CR53042; 19CR53035 

Plaintiff, 
ORDER DENYING MOTION OF 

v. DEFENDANTS JOSEPH GIBSON AND : 
RUSSELL SCHULTZ TO DISMISS FOR 

JOSEPH GIBSON & RUSSELL SCHULTZ SELECTIVE PROSECUTION 

Defendants. 
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THIS MATTER came before the Court for hearing on June 11, 2021, for dedj~]on ~n ~:T1 
----
- -

Motion of Defendants Joseph Gibson and Russell Schultz (collectively, "Defendants").to 

Dismiss for Selective Prosecution. Plaintiff appeared through its attorneys Brad Kalbaugh and : 
I 

Sean Hughey. Defendant Joseph Gibson appeared through his attorneys James Buchal and D. 

Angus Lee. Defendant Russell Schultz appeared through his attorney Aubrey Hoffman. 

1. Introduction 

Defendants argue that the indictments filed against them in these matters should be 

dismissed, because they violate each Defendant's rights under the United States Constitution an~ 

the Constitution of Oregon. In the alternative, Defendants move for leave to conduct discove1y • 

in further support of the present Motion. 

The substantive argument made by Defendants in support of their Motion is that they 

have been unlawfully charged because they are being selectively prosecuted due to their 

expression of their well-lmown political beliefs. That is, Defendants argue that they are being 

19CR63042 
prosecuted in this case because of their protected exercise of their First An ORDN 

Order - Denial 
Page I 1 - ORDER DENYING MOTION OF DEFENDANTS JOSEPI 14125959 

RUSSELL SCIDJL TZ TO DISMISS FOR SELECTIVE PR Ill l~llllllllllllillllllllllllll 

I I 



19CR53042; 19CR53035 

Defendants are each charged with one count of"Riot," which arises out of an incident 

that occuned on May 1, 2019 ("May 1 Incident"), when people spouting opposing political 

views engaged vigorously with one another outside of a Portland bar. Defendants argue that 

their conduct does not satisfy the elements of Riot provided by ORS 166.015. Defendants argue 

further that their behavior at the incident giving rise to their criminal charges was no different ; 

from many other actors at that incident (including those expressing opposing views). Defendants 

argue that the fact that they were charged, while similarly acting participants in the May 1 

Incident who were espousing contrary political views were not charged, demonstrates that 

Defendants were charged on the basis of the content of their constitutionally protected speech, 

and not their actual conduct. This type of arbitrary selective prosecution, Defendants argue, is 

prohibited. 

Defendants also poht to the Policy Regarding Protest Related Cases (the "Policy") issued 
I 

by the Multnomah County District Attorney's Office on August 11, 2020. That Policy discusse!:l 

specifically the protests that were occuning in the wake of George Floyd's murder. Among 

other things, the Policy announced that the Multnomah County District Attorney's Office woulq 

"presumptively decline to charge" the crime of Riot unless the person's conduct involved 

' 
deliberate damage, theft, or the use or threat of force against another person, or unless the perso~ 

was also charged with another ( qualifying) charge. Defendants note that their charges do not 

involve conduct that is alleged to include deliberate damage, theft, or the use or threat of force 

against another person, and are not accompanied by any other charge. 

Defendants urge that the Policy makes patent the State's discriminatory purpose in this 

case. That is because, they argue, the Policy preemptively declares that those engaged in certai~ 

kinds of First Amendment Activity ( attending protests related to the murder of George Floyd) 
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will not be charged even if they have committed the crime of Riot, while Defendants, who were 

engaged in a different kind of First Amendment Activity ( expressing their political views at the, 

' May 1 Incident) have been charged with Riot. 
I ' 

... 
(.j 

In support of their Motion, Defendants have submitted a substantial quantity of exhibits; 

g Of most immediate signific~ce to the Motion, Defendants have submitted 156 minutes of video 
U I 

"3 
'§ evidence that appears to capture the entirety of the event giving rise to the filed charges. 1 The : 
~ 

I 

Court has reviewed this video evidence multiple times. The Court has also reviewed carefully r 

the several hundred pages of additional evidence presented by Defendants, with particular 

attention paid to the April 21, 2021, Declaration ofD. Angus Lee, which relates decisions by the 

Multnomah County District Attorney's Office in cases where a charge of "Riot" was 

contemplated and then issued or not-issued. 

2. Applicable Legal Srandards 

Defendants are correct that "selective prosecution" based on capricious categorization is: 

unlawful. The United States Supreme Court has explained that prosecutorial discretion, while 

broad, is constrained by the United States Constitution: 

One of these constraints, imposed by the equal protection component of the Due Process 
I 

Clause of the Fifth Amendment * * * is that the decision whether to prosecute may not ~e 
based on an unjustifiable standard such as race, religion, or other arbitrary classification_: 

United States v. Armstrong, 517 U.S. 456,464, 116 S Ct 1480, 1486 (1996) (quoting Oyler v. ' 

Boles, 368 U.S. 448,456, 82 S Ct 501,506 (1962) (citing Bolling v. Sharpe, 347 U.S. 497, 500, : 

74 S Ct 693, 694-95 (1954)) (internal citations and quotations omitted). 

1 The video evidence includes some portions of the relevant events recorded by different peop1e 
from different angles. 
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The United States Supreme Court has also made clear that when a defendant seeks a 

constitutionally mandated c.ismissal of criminal charges on the basis of selective prosecution, tlie 

"standard is a demanding one." Armstrong, 517 U.S. at 463, 116 S Ct 1480 at 1486. That is 

because a "selective-prosecution claim asks a court to exercise judicial power over a 'special 

province' of the Executive.'' Id. at 464, 1486. It has therefore been long established that "in 

order to dispel the presumption that a prosecutor has not violated equal protection, a criminal 

defendant must present 'clear evidence to the contrary."' Id. at 465, 1486 (quoting United States 

v. Chem Found, 272 US. 1, 14-15, 47 S Ct 1, 6 (1926)). In view of these considerations, the 

defendant must demonstrate by clear evidence that the prosecutor's decision both "had a 

discriminatory effect and that it was motivated by a discriminatory purpose." Id.at 465, 1487 

( citing cases).2 

With respect to Defendants' alternative request for discovery, the United States Supreme 

I 

Court has stated that the ''justifications for a rigorous standard for the elements of a selective- : 

prosecution claim * * * require a correspondingly rigorous standard for discovery in aid of such 

I 

a claim. Armstrong, 517 U.S. at 468. The Court has explained that there must be "evidence th~t 
I 
I 

the Government has failed -::o prosecute others who are similarly situated to the defendant." Id. at 

469. That is, a moving defendant in these circumstances must make "a credible showing of 

different treatment of similarly situated persons." Id. at 470. 

3. Application of Lege.I Standards to This Case 
Having reviewed the entire record in this case, the Court finds that Defendants have not; 

' I 
met the "demanding" standard of demonstrating both that the charging decision in this case had[ a 

' ! 

2 Defendants also move under the Oregon State Constitution. To the extent Oregon's appell~te '. '! · 
courts have discussed these issues, they have cited to these same federal standards and/or appliq:d : 
federal constitutional law. E.g., State v. Kadderly, 176 Or App 396, 400-01, 31 P3d 1108, 11 i 1 
(2001) (citing, inter alia, Armstrong, supra). ' 
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discriminatory effect and that it was motivated by a discriminatory purpose. As to the fact that 

Defendants are the only people charged pursuant to the May 1 Incident, this outcome is 

I 

"discriminatory" only if one assumes that Defendants' speculation about the State's motivation : 

was correct. There is no evidence in the record of such discriminatory intent. 3 

Turning to Defendants' alternative request for discovery, the Court finds that the record ; 

does not reveal a "credible showing of different treatment of similarly situated persons." 

Defendants' principle argument is that "similarly situated" people at the May 1 Incident, who ' 

were espousing views contrary to Defendants' and who were engaged in similar ( and in 

Defendants' views, worse4
) behavior, were not charged. But the fact that others were present at 

the event and engaged in broadly similar conduct does not necessarily equate to those others 

being "similarly situated" ·with Defendants. 

The evidentiary record in this case reveals the May 1 Incident to be a free-wheeling, 

chaotic scene with individual, independent actors engaged in widely varying individual, 

independent actions. It was not an occasion where one "side" of a political argument acted as 

any kind of organized bloc while "the other side" did likewise, and where only one "side" was 

criminally charged for conduct that the other "side" engaged in equally. 5 The May 1 Incident is' 

marked by people with opposing views engaging loudly with one another and at times engaged ! 

3 Regarding the August 11, 2020, Policy promulgated by the Multnomah County District Attorney, 
the State has taken the position that this Policy was only ever intended to be forward-looking . 
Defendants were charged in these cases a year before the Policy was promulgated. The Co171i 
cannot infer from this record a discriminatory intent by the State not making the Policy retroactive. 
Had Defendants been charged after the promulgation of the Policy, the analysis would be very 
different. 1 

4 Defendants are certainly correct that the video evidence reveals participants in the May 1 Incidebt 
who engage in affirmatively violent physical behavior. None of the evidence presented on this 
motion reveals Defendants engaging in such behavior. ! 
5 It is wmih noting that many of those at the May 1 Incident were espousing views aligned wi~h 
Defendants, and also were not charged. 
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in physical violence and/or physical touching; the range of individual actions is wide. The 

beliefs and motivations of the various actors on the scene at the May 1 Incident may fall into the 
' ' 
' 

"First Amendment" categories suggested by Defendants, but the individuality of their disparate! 
' 

actions in the May 1 Incident renders it essentially impossible to make a "similarly situated" 

finding that merits the discovery that Defendants seek here. This Court has found no cases in 

which another court has found selective prosecution arising out of a scene as chaotic and 

disorganized as the May 1 Incident. The general tumult of the incident renders futile any attempt 

to categorize the participants into two similarly situated camps distinguished solely by their 

expressed beliefs for the purpose of evaluating a request for discovery based on selective 

' 
prosecution. The actors at the May 1 Incident acted so particularly individually that they could 1 

i 

only be evaluated on their individual behavior. It is therefore impossible to conclude that 

Defendants were "similarly situated" with other, non-charged individuals.6 

4. Conclusion 

Defendants' Motion is DENIED. 

DATED: July 23, 2021 

' 

I ' 

6 To be clear, the Court takes no position on the merits of whether either Defendant committed t4e 
crime of Riot. In finding that the record does not establish that the charges against Defendants 
were filed selectively on unlawful bases, the Court makes no findings as to whether eith~r 
Defendant actually committed that (or any) crime. ' 
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